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ABSTRACT 

The  study  presents  and  interprets  the  legislative  history 
of  national  security  export  controls  embodied  in  the  Export 
Administration  Act  of  1979.  It  reviews  in  detail  the  evolution 
of  the  requirement  for  the  development  of  a  Militarily  Critical 
Technologies  List  (MCTL).  The  study  also  speculates  on  possible 
uses  of  the  MCTL  by  various  constituencies,  comments  on  the  need 
for  further  Congressional  clarification  of  the  Export  Admini¬ 
stration  Act,  and  assesses  the  utility  of  the  critical  technol¬ 
ogies  approach  to  export  control. 
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EXECUTIVE  SUMMARY 


A.  BACKGROUND  TO  THE  STUDY 

The  following  study  was  undertaken  in  support  of  the  Export 
Control  Project  of  the  Institute  for  Defense  Analyses.  The 
study  presents  a  brief  legislative  history  of  the  Export  Admini¬ 
stration  Act  of  1979.  The  legislative  history  presents  one 
perspective  on  the  intent  of  Congress  in  mandating  a  critical 
technologies  approach  to  the  control  of  exports  of  dual-purpose 
products  and  technologies  from  the  United  States  which  might 
contribute  to  the  military  potential  of  other  nations  to  the 
detriment  of  United  States  national  security. 

The  study  is  intended  to  aid  interpretation  of  those  por¬ 
tions  of  the  Export  Administration  Act  of  1979  bearing  on  the 
responsibilities  of  the  Department  of  Defense  for  national 
security  export  controls.  In  addition,  the  study  provides 
background  information  with  respect  to  the  broader  range  of  ex¬ 
port  control  issues  foremost  in  the  minds  of  prominent  and  in¬ 
fluential  members  of  Congress  during  the  period  in  which  the 
Export  Administration  Act  of  1979  was  drafted.  The  study  also 
examines  possible  uses  of  the  list  of  militarily  critical  tech¬ 
nologies.  The  study  identifies  several  issues  on  which  the 
Department  of  Defense  may  wish  to  seek  further  guidance  from 
the  Congress.  It  also  raises  several  issues  which  may  msrit 
further  study  and  analysis  by  DOD  and  its  contractors.  Finally, 
the  study  offers  some  personal  observations  on  the  utility  of 
the  critical  technologies  approach  to  export  controls. 
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3.  KEY  FINDINGS  OF  THE  STUDY 
L .  Background  to  the  Legislation 

The  study  attempts  to  place  the  Export  Administration  Act 
of  1979  into  a  broader  legislative  context.  This  report  concludes 
that  the  Export  Administration  Act  of  1979  represents  a  shift 
in  basic  export  control  philosophy  of  the  Congress  from  a  pre¬ 
dominantly  free-trade  orientation  characteristic  of  the  Export 
Administration  Act  of  1969  and  subsequent  legislation  enacted  in 
1972,  1974,  and  1977  toward  a  more  control-oriented  philosophy 
characteristic  of  the  Export  Control  Act  of  1949  and  the  Mutual 
Defense  Assistance  Control  Act  of  1951 . 

The  study  finds  that  Congressional  consideration  of  the 
Export  Administration  Act  was  significantly  influenced  by  debates 
on  related  export  control  legislation.  Specifically,  debates 
on  the  International  Security  Assistance  and  Arms  Export  Control 
Act  of  1976,  the  International  Security  Assistance  Acts  of  1977, 
1978,  and  1979,  and  the  Nuclear  Nonproliferation  Act  of  1978 
impacted  on  the  climate  and  the  specific  issues  considered  during 
debate  on  the  Export  Administration  Act  of  1979.  The  1976 
Presidential  campaign  also  significantly  affected  debate  on  the 
Export  Administration  Act  of  1979. 

2 .  Key  Provisions  of  the  Export  Administration  Act  of  1979 

The  study  reports  the  following  conclusions  with  respect 
to  the  major  provisions  of  the  Export  Administration  Act  of  1979 
bearing  on  national  security  export  controls: 

•  The  basic  authority  of  the  President  to  invoke  national 
security  export  controls  is  global  in  scope,  even  though 
implementing  Executive  Branch  regulations  and  admini¬ 
strative  practices  do  not  reflect  the  full  authority 
conferred  by  statute  on  the  President. 

•  Congress  intends  that  special  emphasis  be  placed  on  the 
evaluation  and  control  of  technology  in  the  implementa¬ 
tion  of  national  security  export  controls. 
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•  Congress  continues  to  find  that  there  are  some  products 
which  retain  intrinsic  military  value  despite  their 
predominantly  civil  applications  and  which  continue  to 
require  appropriate  national  security  export  controls. 

•  Congress  intends  that  the  unrestricted  availability  of 
products  and  technologies  from  sources  outside  the 
United  States  which  are  comparable  in  quality  and 
available  in  significant  quantity  compared  with  products 
or  technologies  available  from  United  States  sources 

be  taken  into  consideration  in  evaluating  the  need  for 
or  level  of  control  applied  to  exports  from  the  United 
States . 

•  Congress  intends  that  the  Secretary  of  Commerce  estab¬ 
lish  a  list  of  commodities  and  technologies  subject  to 
national  security  export  controls;  Congress  further  in¬ 
tends  that  the  Secretary  of  Defense  advise  and  give  his 
consent  to  the  products  and  technologies  placed  on  the 
list  of  products  and  technologies  to  be  subject  to 
national  security  export  controls. 

•  Congress  intends  that  the  Secretary  of  Defense  prepare 
a  list  of  militarily  critical  dual-purpose  technologies 
as  well  as  keystone  materials,  keystone  equipment,  and 
specific  products  containing  transferable  know-how  of 
military  significance.  Congress  further  intends  that 
this  list  of  militarily  critical  technologies  be  suf¬ 
ficiently  specific  to  be  used  in  processing  export 
license  applications  and  developing  appropriate  export 
control  mechanisms. 

•  Congress  intends  that  export  licensing  activities  and 
criteria  be  reviewed  frequently  to  take  into  account 
developments  of  products  and  technologies  at  home  and 
abroad  which  would  reduce  the  efficacy  and  hence  the 
need  for  export  controls  to  maintain  and  enhance  the 
national  security  of  the  United  States. 
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•  Congressional  expectations  of  the  use  of  the  list  of 
militarily  critical  technologies  vary  widely.  Some 
members  of  Congress  believe  that  a  well-developed  and 
elaborated  list  of  militarily  critical  technologies 
will  result  in  an  increase  in  the  number  of  products 
which  may  be  sold  to  all  nations  without  risk  to  the 
national  security  of  the  United  States.  Other  members 
of  Congress  believe  that  the  list  of  militarily  criti¬ 
cal  technologies  will  result  in  an  increase  in  the 
number  of  products  as  well  as  technologies  which  are 
embargoed  outright  or  are  subject  to  the  most  rigorous 
licensing  possible  because  of  new  insights  into  the  pos¬ 
sible  applications  of  either  products  or  technologies 

in  a  manner  detrimental  to  the  national  security  of 
the  United  States. 

3 .  Uses  of  the  Militarily  Critical  Technologies  List 

The  study  identifies  several  possible  uses  of  the  Militarily 
Critical  Technologies  List  ( MCTL ) . 

Possible  uses  by  members  of  Congress  and  their  staffs  in¬ 
clude  the  use  of  the  MCTL 

•  as  a  point  of  reference  for  assessing  the  need  for 
national  security  export  controls  including  embargo 
for  specific  products  or  technologies; 

•  as  a  reference  tool  to  verify  claims  of  foreign 
capability;  and 

•  as  an  aid  to  the  analysis  of  other  export  control  lists 
maintained  by  the  United  States  Government  on  either  a 
unilateral  or  a  multilateral  basis. 

Possible  uses  by  the  Executive  Branch  identified  in  the  study 
include  the  use  of  the  MCTL 

•  to  coordinate  review  of  other  export  control  lists  main¬ 
tained  by  the  United  States  Government  on  either  a  uni¬ 
lateral  or  a  multilateral  basis; 
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•  to  allocate  research  and  development  resources,  intel¬ 
ligence  assets,  and  export  control  resources;  and 

•  as  a  means  of  better  explaining  the  military  signifi¬ 
cance  of  and  the  need  for  national  security  or  foreign 
policy  export  controls  on  selected  products  or  tech¬ 
nologies  to  the  Congress,  to  industry,  and  to  U.S. 
friends  and  allies. 

Possible  uses  by  industry  include  the  use  of  the  MCTL 

•  as  a  tool  to  allocate  marketing  resources  at  home  and 
abroad ;  and 

•  as  a  means  to  reduce  the  volume  and  the  burden  of 
government  regulation  of  economic  activity. 

4 .  Further  MCTL  Issues  for  POD  Consideration 

The  study  identifies  several  topics  on  which  DOD  may  find 
it  desirable  or  necessary  to  seek  further  clarification  from 
Congress  over  its  role  and  responsibilities.  Among  those 
areas  identified  in  the  study  are  the  following: 

•  the  scope  of  export  controls  for  national  security 
purposes ; 

•  the  operational  definition  and  standards  of  proof  for 
"foreign  capability"; 

•  definitions  and  distinctions  for  export  control  pur¬ 
poses  among  goods,  products,  technology,  services,  and 
technical  data; 

•  the  need  for  and  authority  of  DOD  to  participate  in 
reviews  and  rectification  of  other  export  control 
lists  maintained  by  the  U.S.  Government  with  the 
critical  technologies  approach  embodied  in  the  Export 
Administration  Act  of  1979;  and 

•  the  degree  to  which  the  criterion  of  foreign  capability 
should  be  taken  into  account  in  assessing  dual  purpose 
products  or  technology  for  their  military  criticality. 
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DOD  may  find  it  useful  to  undertake  several  studies  on 
its  own  initiative  in  order  to  better  understand  and  implement 
the  critical  technologies  approach  to  export  control.  Among 
the  studies  that  are  identified  in  the  following  report  and  that 
DOD  may  wish  to  consider  are 

•  a  review  of  other  export  control  lists  maintained  by 
the  U.S.  Government  to  determine  whether  or  not  the 
critical  technologies  approach  might  be  usefully  applied 
to  them;  and 

•  a  review  of  the  intelligence  requirements  and  resource 
implications  of  implementing  the  critical  technologies 
approach  to  export  controls. 

5 .  Observations  on  the  Utility  of  the  Critical  Technologies 
Approach  to  Export  control 

The  study  concludes  with  an  assessment  by  the  author  of 
the  utility  of  the  critical  technologies  approach  to  export 
control  as  embodied  in  the  Export  Administration  Act  of  1979. 

The  author  concludes  that  the  critical  technologies  approach 
has  merit  at  least  as  an  analytical  tool  insofar  as  it  helps 
identify  those  products  and  technologies  which  have  special 
significance  for  U.S.  military  security.  The  critical  technol¬ 
ogies  approach  is  also  helpful  in  building  a  framework  that 
takes  the  dynamic  qualities  of  technology  into  account.  The 
critical  technologies  approach  is  also  helpful  in  that  it 
permits  examination  of  the  cumulative  and  interactive  effects 
of  technologies  among  one  another,  highlighting  the  many  dif¬ 
ferent  technological  routes  to  a  specific  capability  of  mili¬ 
tary  interest.  The  critical  technologies  approach  requires 
continuing  the  evaluation  of  the  American  technological  base, 
permitting  careful  and  timely  decisions  with  respect  to  the 
allocation  of  research  and  development  resources. 

The  authoi  concludes  that  implementation  of  the  critical 
technologies  approach  to  the  problem  of  administering  export 
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controls  remains  both  a  challenging  assignment  and  a  task  that 
will  not  relieve  analysts  and  decision  makers  from  making  dif¬ 
ficult  choices.  The  existence  of  an  MCTL  may  aid  analysts  and 
decision  makers  in  identifying  difficult  choices.  It  will  not 
relieve  them  of  the  responsibility  or  the  obligation  to  make 
those  choices. 
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INTRODUCTION 


I . 


Enactment  of  the  Export  Administration  Act  of  1979,  Public 
Law  96-72,*  represented  at  least  a  partial  return  to  the  more 
traditional,  cautious  attitude  of  the  United  States  Congress 
towards  the  role  of  international  trade  with  potential  military 
adversaries  as  an  integral  part  of  American  policy  in  the 
context  of  oroader  geopolitical  contests.  The  following  report 
presents  one  perspective  on  the  origin  and  purposes  of  national 
security  export  controls  embodied  in  Section  5  of  the  Export 
Administration  Act  of  1979. 

Several  other  sections  of  the  Export  Administation  Act  of 
1979  bear  on  the  responsibilities  of  the  Department  of  Defense 
(DOD)  with  respect  to  export  controls.  For  example.  Sections 
2  and  3,  discussed  briefly  below,  present  general  findings  and 
policies  intended  to  guide  DOD  in  the  application  of  export 
controls.  Section  4  mandates  general  decision  rules  with 
respect  to  application  of  the  Act  to  problems  of  export  controls 
common  to  DOD,  the  Commerce  Department,  and  other  agencies  and 
departments  involved  in  the  administration  of  export  controls. 
Section  10  outlines  the  authority  and  procedures  to  be  used  by 
DOD  in  exercising  its  veto  rights  over  Commerce  Department 
licensing  decisions  should  Commerce  ever  approve  export  license 
applications  contrary  to  DOD's  advice.  However,  Section  5  of 
the  Act  now  forms  the  basis  of  DOD  participation  in  the  export 
control  process  and  will  be  the  main  focus  of  the  following 
report. 


*See  appendix. 
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In  addition  to  presenting  one  interpretation  of  the  intent 
of  the  Congress  in  enacting  Section  5  of  the  Export  Administra¬ 
tion  Act  of  1979,  the  report  offers  some  tentative  observations 
about  possible  uses  of  the  Militarily  Critical  Technologies 
List  ( MCTL )  mandated  by  the  Act.  Finally,  the  report  raises 
issues  which  may  require  further  elaboration  and  analysis  if 
the  Defense  Department  is  to  fulfill  its  new  mandate  under  the 
Act. 

The  following  report  outlines  the  legislative  history  under¬ 
lying  those  sections  of  the  Export  Administration  Act  of  1979 
which  serve  as  the  basis  for  national  security  export  controls. 
Understanding  the  origin  of  the  language  embodied  in  the  statute 
may  be  of  assistance  in  interpreting  che  law.  Legislative 
history  can  be  instructive  to  those  who  must  convert  hortatory 
language  into  operational  definitions  and  procedures. 

Legislative  history  may  also  aid  senior  officials  within 
the  Executive  Branch  in  making  effective  appearances  before 
Congress.  The  American  political  process  is  based  on  the  rule 
of  law,  not  the  rule  of  men;  legislative  history  therefore 
reinforces  continuity  of  government,  from  one  Congress  to  another 
and  from  one  Administration  to  another.  Knowledge  of  the  genesis 
of  specific  statutory  language  enables  members  of  Congress  and 
Executive  Branch  officials  to  deal  with  substantive  and  opera¬ 
tional  problems  associated  with  the  implementation  of  statute 
without  unnecessary  rancor,  unproductive  arguments,  and  time- 
consuming  digressions  during  authorization,  appropriation  or 
oversight  hearings,  briefings,  or  other  presentations. 

The  legislative  history  of  the  Export  Administration  Act  of 
1979  presented  below  is  drawn  from  the  public  record  of  Congres¬ 
sional  Committee  and  floor  debates  during  the  96th  Congress. 

In  addition,  the  author  has  drawn  on  interviews  and  other 
sources  of  information  which  may  not  be  accessible  to  scholars. 
The  author  does  not  contend  that  this  study  exhausts  the  entire 
legislative  history  of  the  Act,  nor  even  that  it  completely 
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documents  the  history  of  those  sections  of  the  Act  dealing 
only  with  national  security  export  controls.  Nevertheless,  it 
is  the  author's  intent  to  set  forth  the  principal  themes, 
arguments,  counterarguments,  and  results  in  a  manner  that  will 
facilitate  careful  analysis  and  implementation  of  the  require¬ 
ment  that  the  Secretary  of  Defense  prepare  a  list  of  militarily 
critical  technologies  for  publication  in  the  Federal  Register 
not  later  than  1  October  1980. 

I  wish  to  acknowledge  the  generous  assistance  and  helpful 
comments  on  an  earlier  draft  of  this  report  offered  by  Dr.  Robert 
Widder,  Dr.  Ronnie  Goldberg,  Dr.  William  Thomas,  and  Dr.  John 
Hardt.  Special  thanks  are  due  to  Mrs.  Ruth  Kumbar  for  technical 
support  in  the  preparation  of  the  manuscript.  I  also  wish  to 
thank  Dr.  Fred  Riddell,  Chaarman  of  TWG-2,  for  his  support  and 
encouragement  as  well  as  his  patience  and  stimulating  conversa¬ 
tions  on  the  broadest  range  of  export  control  issues.  The 
following  study  would  not  have  come  to  fruition  were  it  not 
for  his  efforts;  to  him  I  owe  special  gratitude. 

This  report  was  prepared  as  background  to  the  final  report 
of  the  Institute  for  Defense  Analyses  (IDA)  Export  Control 
Project.  It  is  based  on  oral  presentations,  memoranda,  and 
other  materials  presented  to  Technical  Working  Group  2,  chaired 
by  Dr.  Fred  Riddell,  the  Project  Director,  Dr.  Ronald  Finkler, 
and  the  sponsoring  Defense  Department  organization.  Directorate 
of  Defense  Research  and  Engineering  (International  programs 
and  Technology). 

The  views  exoressed  in  the  following  report  are  solely 
those  of  the  author  and  do  not  necessarily  reflect  the  views  of 
IDA,  the  Department  of  Defense,  or  the  Congress  of  the  United 
States . 
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II.  EXPORT  CONTROL  LEGISLATION,  1949-1977 

During  the  period  1949-1969,  control  of  exports  with  both 
civil  and  military  applications  from  the  United  States  to  poten¬ 
tial  military  adversaries  was  based  on  the  Export  Control  Act 
of  1949  as  supplemented  by  the  Mutual  Defense  Assistance  Control 
Act  of  1951  (also  known  as  the  "Battle  Act").1  These  statutes, 
enacted  during  the  height  of  the  Cold  War,  reflected  the  prevail¬ 
ing  view  of  the  time  that  any  Soviet  or  Eastern  European  economic 
growth  or  development  would  ultimately  contribute  to  the  military 
capability  of  the  Soviet  Union  and  its  allies  and  was  therefore 
to  be  inhibited,  discouraged,  or  forbidden  outright.  Accordingly, 
the  sale  of  nearly  all  products  or  technology  to  the  Soviet 
Union,  its  European  allies,  and  the  People’s  Republic  of  China 
(PRC)  was  embargoed. 

During  the  1960s,  however,  economic  growth  in  the  centrally 
planned  economies  of  the  Soviet  Union,  Eastern  Europe,  and  the 
PRC  occurred,  new  markets  were  opened,  and  trade  between  tne 
West  and  the  East  increased.  During  this  period,  many  of  the 
political  inhibitions  against  trade  with  the  Soviet  Union  and 
its  allies  abated,  and  American  industry  began  to  chafe  under 
the  restrictions  imposed  by  these  two  statutes. 2 

Accordingly,  in  1969  the  Congress  enacted  the  Export  Admini¬ 
stration  Act.  This  statute,  premised  on  the  belief  that  in¬ 
creased  trade  with  the  Soviet  Union  and  its  allies  might  amelio¬ 
rate  broader  political  conflicts,  facilitated  substantial 
growth  in  U.S. -Soviet  and  -Eastern  Europe  trade.  While  the 
1969  Export  Administration  Act  maintained  a  set  of  export 
controls  to  prevent  or  inhibit  the  transfer  of  goods  or  tech¬ 
nologies  which  might  make  a  substantial  contribution  to  the 
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military  capabilities  of  any  country  or  combination  of  countries 
that  would  prove  detrimental  to  U.S.  national  security,  the  pri¬ 
mary  intent  of  the  statute  was  to  facilitate  international  com¬ 
merce  between  the  United  States  and  the  centrally  planned 
economies  of  Eastern  Europe. 4 

In  1972,  the  Export  Administration  Act  was  amended  slightly 
to  encourage  closer  cooperation  between  the  United  States 
Government  and  the  private  sector  in  determining  which  products 
or  technologies  should  be  permitted  to  be  exported  to  the  Soviet 
Union,  its  allies  and  other  centrally  planned  economies  in  Asia. 
The  amended  statute  also  instructed  the  Secretary  of  Commerce 
to  remove  export  controls  imposed  for  national  security  reasons 
on  those  goods  and  products  which  were  available  to  potential 
military  adversaries  without  comparable  restrictions  from  foreign 
sources.  The  new  statutory  requirement  that  exports  be  permitted 
where  foreign  availability  of  products  could  be  demonstrated 
became  and  remains  one  of  the  most  controversial  elements  of 
the  Export  Administration  Act.5 

By  1974,  however,  it  had  become  clear  that  the  improvements 
in  political  relations  between  the  United  States  and  the  Soviet 
Union,  though  imminent  in  1969,  had  not  taken  place,  and  several 
amendments  to  the  1969  statute  were  adopted.  Among  the  most 
significant  amendments  adopted  was  a  provision  giving  the 
Secretary  of  Defense  the  authority  to  veto  export  licenses 
granted  by  the  Commerce  Department  in  the  event  that  such  ex¬ 
ports  would,  in  the  opinion  of  the  Secretary  of  Defense,  be 
harmful  to  the  national  security  of  the  United  States.6 

At  the  same  time,  the  Congress  imposed  stringent  90-day 
time  limits  on  the  processing  of  license  applications.  This 
was  intended  to  speed  up  the  United  States  regulatory  process 
and  make  U.S.  firms  more  competitive  with  non-U. S.  sources  of 
goods  or  technology. ^ 

In  1977,  the  mood  of  the  Congress  continued  to  be  guardedly 
optimistic  about  the  value  of  East-West  trade  not  only  in  terms 


of  its  economic  importance  to  the  economy  of  the  United  States, 
but  also  in  terms  of  its  importance  to  the  amelioration  of 
political  conflicts  between  the  United  States  and  the  Soviet 
Union.  Congress  amended  the  1969  Export  Administration  Act 
making  clear  that  export  controls  were  to  be  applied  to  those 
countries  which  might  pose  a  national  security  risk  to  the 
United  States;  furthermore.  Congress  made  clear  that  exports  to 
a  country  governed  by  a  communist  party  could  not  be  controlled 
on  national  security  grounds  solely  because  of  that  fact. 

Rather,  exports  to  a  communist  country  could  be  controlled  on 
national  security  grounds  only  if  that  government  demonstrated 
other  hostile  attitudes  or  actions  toward  the  United  States  or 
its  allies  or  a  failure  to  abide  by  the  terms  and  conditions  of 
export  licenses  granted  in  the  past.® 

Consideration  of  further  legislation  reauthorizing  the 
regime  of  export  controls  in  a  revised  basic  statute  began 
almost  as  soon  as  action  was  completed  on  the  Export  Administra¬ 
tion  Act  Amendments  of  1977.  By  1977,  however,  the  domestic 
and  international  political  climate  in  which  the  question  of 
export  controls  was  to  be  debated  had  changed  substantially. 

Let  us  turn  to  a  brief  consideration  of  the  milieu  in  which  the 
Export  Administration  Act  of  1979  was  drafted. 
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^See,  for  example,  U.S.  Congress,  Office  of  Technology  Assessment, 
Technology  and  East-West  Trade,  Washington,  D.C.,  U.S. 
Government  Printing  Office,  1979,  pp.  112-114. 

2See  U.S.  Congress,  Senate  Committee  on  Banking,  Housing,  and 
Urban  Affairs,  The  Export  Administration  Act  of  1969, 
Washington,  D.C.,  U.S.  Government  Printing  Office,  1969, 
and  U.S.  Congress,  House  Committee  on  Banking  and  Currency, 
Extension  of  the  Export  Control  Act,  Washington,  D.C., 

U.S.  Government  Printing  Office,  1969. 

3U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Report  to  Accompany  S.  2696,  Export  Expansion  and 
Regulation  Act  of  1969,  Washington,  D.C.,  U.S.  Government 
Printing  Office,  1969,  and  U.S.  Congress,  House  Committee 
on  Banking  and  Currency,  Report  to  Accompany  H.R.  4293, 

Export  Control  Act  Extension,  Washington,  D.C.,  U.S. 
Government  Printing  Office,  1969. 

4Debate  on  the  Export  Administration  Act  of  1969,  Congressional 
Record,  Annual  Compilation,  House  debate,  October  16,  1969, 
pp.  30404-30425,  December  10,  1969,  pp.  38077-38108,  Senate 
debate,  November  14,  1969,  pp.  34289-34293,  40982-40987. 


5U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Report  to  Accompany  The  Equal  Export  Opportunity 
Act  and  the  International  Economic  Policy  Act  of  1972, 
Washington,  D.C.,  U.S.  Government  Printing  Office,  1972, 
pp.  2-4. 


^U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 

Affairs,  Report  to  Accompany  S.  3792,  Export  Administration 
Act  Amendments  of  1974,  Washington,  D.C.,  U.S.  Government 
Printing  Office,  1974,  p.  9;  also,  U.S.  Congress,  Conference 
Committee,  Report  to  Accompany  S.  3792,  Export  Administra¬ 
tion  Act  Amendments  of  1974,  reprinted  in  United  States 
Code  Congressional  and  Administrative  News,  93rd  Congress, 
2nd  Session,  1974  (St.  Paul,  West  Publishing  Co.  1975), 
pp.  6243-6248,  see  also  p.  6246. 

Conference  Committee,  Ibid.  ,  p.  6245. 

®U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Export  Administration  Act  Amendments  of  1977, 
Washington,  D.C.,  U.S.  Government  Printing  Office,  1977, 
p.  9 . 
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III.  BACKGROUND  CONSIDERATIONS  OF  CONGRESS  RELATING  TO  THE 
EXPORT  ADMINISTRATION  ACT  OF  1979 

The  context  in  which  the  Export  Administration  Act  of  1979 
was  considered  by  the  U.S.  Congress  had  its  roots  in -.the  1976 
Presidential  election  on  the  one  hand  and  the  more  general 
development  of  American  economic  interdependence  with  the  rest 
of  the  world  on  the  other.  Several  themes  of  the  Presidential 
election  were  raised  as  issues  for  study  by  the  Executive  Branch 
as  part  of  the  1977  Amendments  to  the  Export  Administration  Act 
of  19691  with  the  understanding  that  these  matters  would  be 
reviewed  in  greater  detail  as  the  Congress  set  about  the  task 
of  extending  the  Export  Administration  Act  in  a  more  deliberative 
manner . 

The  1976  Presidential  campaign  and  its  focus  on  the  decline 
of  U.S. -Soviet  relations,  perhaps  best  symbolized  by  President 
Ford's  exorcism  of  the  word  "detente"  from  his  vocabulary, 2 
significantly  shaped  the  nature  of  the  debate  on  the  1979  law. 

As  late  as  1977,  arguments  linking  improvements  in  overall 
U.S. -Soviet  relations  by  means  of  trade  could  be  heard  in  sup¬ 
port  of  the  Export  Administration  Act  extension. 3  The  theme 
that  significant  (large)  sales  of  advanced  technology  to  the 
Soviet  Union  would  undermine  U.S.  national  security  was  intro¬ 
duced  by  supporters  of  Governor  Reagan  through  the  1976  Presi¬ 
dential  primary  season,4  and  was  repeatedly  struck  throughout 
1977  and  1978  in  speeches  before  the  House  and  Senate^  as 
well  as  in  several  hearings  held  to  review  controversial  sales 
of  technology  to  the  Soviet  Union. 

Another  theme  of  the  1976  Presidential  campaign  that 
was  only  slightly  echoed  in  the  1977  legislation  but  figured 
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significantly  in  the  context  of  the  1979  legislation  was  the 
keen  interest  of  some  members  of  Congress  in  limiting  the  pro¬ 
liferation  of  conventional  weapons  production  know-how  and  capa¬ 
bility,  regardless  of  the  peaceful  or  military  nature  of  the 
basic  production  know-how. ^  The  hortatory  language  of  the 
Arms  Export  Control  Act,  the  provisions  of  Sections  36  and  37 
of  the  act  relating  to  foreign  military  sales  and  licensed 
production  or  coproduction  and  recoupment  of  U.S.  military 
research  and  development  costs,  and  the  provisions  of  Section 
38  of  the  Arms  Export  Control  Act  of  1976  governing  commercial 
sales  of  items  placed  on  the  United  States  Munitions  List 
could  be  viewed  as  intending  to  retard  the  transfer  of  weapons 
manufacturing  capability  from  the  United  States  to  other  nations.7 
The  theme  of  conventional  arms  transfer  restraint  figured 
prominently  in  the  development  of  the  requirement  in  Section  24 
of  the  International  Security  Assistance  Act  of  19778  necessi¬ 
tating  a  comprehensive  review  of  U.S.  Government  technology 
transfer  policies  and  practices.  Furthermore,  the  interest 
in  limiting  the  transfer  of  dual-purpose  technologies  peaked 
during  the  preparatory  period  for  the  U.N.  Special  Session  on 
Disarmament8,  which  gave  arms  control  advocates  in  the  Congress 
and  the  Executive  Branch  another  opportunity  to  examine  the 
role  of  dual-purpose  product  and  technology  sales  from  an  arms 
control  perspective. 

A  third  theme  of  the  1976  Presidential  campaign  signifi¬ 
cantly  affecting  the  context  in  which  the  Export  Administration 
Act  of  1979  was  formulated  was  the  concern  about  the  prolifera¬ 
tion  of  nuclear  weapons  which  figured  so  prominently  in  President 
Carter's  campaign  efforts.18  While  this  concern  was  largely 
resolved  with  enactment  of  the  Nuclear  Nonproliferation  Act 
of  1978,  the  hearings  held  on  nuclear  nonproliferation  throughout 
1976  and  1977  in  the  context  of  reform  and  revision  of  the 
Export  Administration  Act  once  again  underscored  the  national 
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security  implications  of  dual-purpose  technologies  subject  to 
export  licensing  by  the  Department  of  Commerce. 

A  fourth  theme  of  the  1976  Presidential  campaign  that  was 
woven  into  the  fabric  of  the  Export  Administration  Act  of  1979 
was  the  burden  of  government.  While  Congress  had  repeatedly 
urged  and  then  instructed  the  Commerce  Department  to  accelerate 
and  streamline  its  processing  of  cases  in  the  1972  and  1974 
laws,  the  Export  Administration  Act  Amendments  of  197711 
mandated  studies  which  were  intended  to  serve  as  the  basis  for 
further  Congressional  action  intended  to  solve  once  and  for 
all  the  seemingly  endless  administrative  problems  associated 
with  the  export  licensing  process. 

It  was  in  this  latter  connection  that  the  Defense  Science 
Board  under  the  leadership  of  J.  Fred  Bucy  undertook  a  study 
of  U.S.  policy  on  the  export  of  dual-purpose  technology  in 
1974.  The  goal  of  the  study  was  the  development  of  a  set  of 
highly  differentiated  export  controls  that  could  be  used  to  ef¬ 
fectively  protect  the  most  important  U.S.  origin  or  U.S.  con¬ 
trolled  dual-purpose  technologies  from  military  applications 
by  potential  adversaries.  The  resulting  study,  "U.S.  Export 
Policy — A  DOD  Perspective,"  published  in  197612  and  now  known 
as  the  "Bucy  Report, "  suggested  that  there  was  a  subset  of  the 
set  of  all  technologies  that  could  be  described  as  militarily 
critical,  and  primarily  related  to  design  and  manufacturing 
know-how.  This  subset  of  technology  enabled  the  United  States 
to  acquire  weapon  systems  qualitatively  superior  to  those  of 
our  potential  adversaries.  Alternatively,  if  the  subset  of 
militarily  critical  technologies  were  made  available  to  our 
potential  adversaries,  the  United  States  would  lose  the  signifi¬ 
cant  lead  time  advantage  it  then  enjoyed. ^3 

The  Bucy  Report  touched  off  a  major  debate  within  the 
Congress.  Advocates  of  stricter  export  controls  interpreted 
the  findings  of  the  Bucy  Report  as  requiring  additional  export 
controls  on  the  sale  of  design  and  manufacturing  know-how  as  well 


as  justifying  continuing  controls  on  the  sale  of  products  with 
intrinsic  military  applications.  Advocates  of  relaxed  export 
controls  interpreted  the  Bucy  Report  as  justifying  controls  on 
the  sale  of  design  and  manufacturing  know-how  but  also  as 
justifying  significant  reductions  in  the  level  and  intensity 
of  controls  applied  to  the  sale  of  products,  even  if  such 
products  might  have  military  applications . 

While  the  1976  Presidential  campaign  raised  many  issues 
which  were  considered  during  the  1977  review  of  the  Export  Admin¬ 
istration  Act  and  in  some  cases  were  incorporated  in  the  study 
requirements  of  that  statute,  many  of  the  issues  relating  to  the 
national  security  implications  of  the  export  of  dual-purpose 
goods  and  technologies  were  put  over  until  the  Congress  took  up 
consideration  of  revision  and  extension  of  the  Act  in  1978.  One 
issue,  however,  that  also  figured  in  the  deliberations  of  the 
Congress  over  the  Export  Administration  Act  and  that  did  not  stem 
from  the  1976  Presidential  campaign  but  had  its  origins  in 
broader  Congressional  interest  was  the  role  of  U.S.-USSR 
scientific  exchanges  in  the  potential  leakage  of  militarily 
significant  technologies. 

Concern  over  the  degree  to  which  the  1972  U.S. -Soviet 
bilateral  science  and  technology  agreement  was  being  implemented 
to  the  mutual  benefit  of  both  countries  was  voiced  at  the  outset 
of  the  agreement  and  grew  throughout  its  first  five  years. 15 
By  1977,  some  members  of  Congress  had  concluded  that  the  agree¬ 
ments  were  not  being  implemented  equitably,  and  at  least  a 
subset  of  these  members  expressed  the  fear  that  significant 
leakage  of  militarily  important  information  to  the  Soviets  was 
occurring  through  such  exchanges.  The  consideration  of  the 
Export  Administration  Act  revisions  by  the  Congress  during 
1978  and  1979  were  also  affected  by  this  under’ying  concern. 

In  summary,  the  Congressional  debate  over  extension  and 
revision  of  the  Export  Administration  Act  as  amended  through 
1977  took  on  a  new  coloration'  as  the  2nd  Session  of  the  95th 
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Congress  convened  in  January  1978.  In  the  period  1949  to  1979, 
Congressional  attitudes  toward  exports  and  trade  with  Communist 
nations  underwent  significant  changes.  The  period  1949-1969 
was  marked  by  a  dominant  attitude  of  continuing  economic  warfare 
with  Communist  nations.  During  the  period  1969-1974,  this  atti¬ 
tude  was  supplanted  by  a  more  benign  view  of  East-West  trade. 
During  the  period  1974-1979,  the  pendulum  of  Congressional 
opinion  on  East-West  trade  returned  to  a  more  cautious  position, 
while  concurrently  concern  began  to  mount  about  the  prolifera¬ 
tion  of  military  capability  resulting  from  the  sale  of  dual- 
purpose  technology  that  might  be  used  against  American  interests 
or  even  American  military  forces. 

The  desire  for  stronger  U.S.  economic  performance  and  the 
need  to  place  increased  emphasis  on  the  role  of  exports  in  the 
U.S.  economy  led  Congress  to  consider  major  revisions  to  the 
Export  Administration  Act  in  1979.  We  turn  now  to  a  detailed 
consideration  of  the  relevant  sections  of  that  statute. 
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^■Sec.  117  of  the  Export  Administration  Act  Amendments  of  1977 

required  a  report  on  multilateral  export  controls  including 
an  assessment  of  "the  effectiveness  of  such  multilateral 
export  controls"  and  requiring  the  formulation  of  specific 
proposals  "for  increasing  the  effectiveness  of  such  con¬ 
trols  .  " 

Sec.  118  required  "an  investigation  to  determine 
whether  United  States  unilateral  controls  or  multilateral 
controls  in  which  the  United  States  participates  should 
be  removed,  modified,  or  added  with  respect  to  particular 
articles,  materials,  and  supplies,  including  technical 
data  and  other  information,  in  order  to  protect  the  national 
security  of  the  United  States." 

Sec.  119  required  a  study  "of  the  domestic  economic 
impact  of  exports  from  the  United  States  of  industrial  tech¬ 
nology  whose  export  requires  a  license  under  the  Export 
Administration  Act  of  1969." 

Sec.  120  required  a  study  "o(f  the  transfer  of  technical 
data  and  other  information  to  any  country  to  which  exports 
are  restricted  for  national  security  purposes  and  the  problem 
of  the  export,  by  publications  or  any  other  means  of  public 
dissemination,  of  technical  data  or  other  information  from 
the  United  States,  the  export  of  which,  might  prove  detri¬ 
mental  to  the  national  security  or  foreign  policy  of  the 
United  States." 

See  U.S.  Congress,  House  Committee  on  Foreign  Affairs 
and  Senate  Committee  on  Foreign  Relations,  Legislation  on 
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Foreign  Relations  Through  1978,  Volume  II,  Washington,  D.C., 
U.S.  Government  Printing  Office,  1979,  pp.  145-146.  See 
also  U.S.  Congress,  House  Committee  on  Foreign  Affairs, 
Report  to  Accompany  H.R.  5840,  Export  Administration  Act 
Amendments  of  1977,  Washington,  D.C.,  U.S.  Government 
Printing  Office,  1977,  pp.  14-20,  and  21. 

2James  M.  Naughton,  "Ford  Says  'In  Time’  He  Expects  to  Talk  with 
Nixon  on  China,"  New  York  Times,  March  2,  1976. 

Congressional  Record  Debate  on-  the  Export  Administration  Act 
Amendments  of  1977,  Congressional  Record  (Annual  Compila¬ 
tion)  ,  House  Action  April  20,  1977,  pp.  11417-11450. 

4See,  for  examples,  speeches  and  press  conference  remarks  on 
international  trade  issues  in  The  Presidential  Campaign, 
1976:  Jimmy  Carter,  Washington,  D.C.,  U.S.  Government 

Printing  office,  1978;  and.  The  Presidential  Campaign, 

1976:  President  Gerald  R.  Ford,  Washington,  D.C.,-  U.S. 

Government  Printing  Office,  1979,  passim. 

5See,  for  examples,  statements  by  the  following  members  of  the 
House  and  Senate:  Rep.  McDonald,  Congressional  Recrod, 
January  27,  1977,  p.  E395;  Rep.  Bauman,  Congressional 
Record,  March  28,  1977,  p.  E1816;  Rep.  Dornan,  Congres¬ 
sional  Record,  April  4,  1977,  p.  E2039;  Rep.  Ichord, 
Congressional  Record,  May  11,  1977,  p.  E2931;  Rep.  Ash- 
brook,  Congressional  Record,  p.  H4318;  Rep.  Symms, 

Congres s iona 1  Record ,  May  23,  1977,  p.  H4813;  Senator 
Helms,  Congressional  Record,  May  24,  1977,  p.  S8572; 

Rep.  Rudd,  Congressional  Record,  May  26,  1977,  p.  E3373; 
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Rep.  Hyde,  Congressional  Record,  June  1,  1977,  p.  E3402; 

Rep.  Kemp,  Congressional  Record,  June  3,  1977,  p.  E3515; 

Sen.  Thurmond,  Congressional  Record,  June  16,  1977, 
p.  S10054;  Rep.  Ashbrook,  Congressional  Record, 

May  2,  1978,  p.  E2252?  Sen.  Moynihan,  Congressional 
Record,  July  12,  1978,  p.  S10517;  Rep.  Wolff,  Congres¬ 
sional  Record,  September  14,  1978,  p.  H9786;  Rep.  Clarence 
Miller,  Congressional  Record,  September  14,  1978,  p.  H9850; 
Rep.  Richard  Ichord,  Congressional  Record,  September  14, 

1978,  p.  H9787. 

6See,  for  example,  the  Chairman's  Foreword  to  U.S.  Congress, 

Committee  on  International  Relations,  Issues  Concerning  the 
Transfer  of  United  States  Defense  Manufacturing  Technology: 
Coproduction,  Manufacturing  Licenses,  and  Technical  Assis¬ 
tance  Agreements,  Washington,  D.C.,  U.S.  Government 
Printing  Office,  1977.  See  also  U.S.  Congress,  House  Com¬ 
mittee  on  International  Relations,  Hearings  on  Foreign 
Assistance  Legislation,  Part  2,  Washington,  D.C.,  U.S. 
Government  Printing  Office,  1977,  passim. 

7U.S.  Congress,  The  Arms  Export  Control  Act  of  1976,  P.L.  94- 

329,  reprinted  in  U.S.  Congress,  House  Committee  on  Foreign 
Affairs  and  Senate  Committee  on  Foreign  Relations,  Legisla¬ 
tion  on  Foreign  Relations  Through  1979,  Volume  I,  Washington, 
D.C.,  U.S.  Government  Printing  Office,  1980,  pp.  279-311, 
especially  pp.  280-281,  and  299-306. 

8See  U.S.  Congress,  House  Committee  on  Foreign  Affairs,  Hearings 
on  Foreign  Assistance,  1977,  Part  2,  Washington,  D.C.,  U.S. 
Government  Printing  Office,  1977,  and  U.S.  Congress,  House 
Committee  on  Foreign  Affairs,  Report  to  Accompany  H.R.  6884, 
International  Security  Assistance  Act  of  1977,  Washington, 
D.C.,  U.S.  Government  Printing  Office,  1977,  p.  27.  See 
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International  Transfer  of  Technology:  Report  of  the  Pres 
dent  to  the  Congress  Together  with  Assessment  of  the  Report 
by  the  Congressional  Research  Service  of  the  Library  of 
Congress,  Washington,  D.C.,  U.S.  Government  Printing 
Office,  1979. 

^U.S.  Congress,  House  Committee  on  Foreign  Affairs,  Hearings 
on  the  U.N.  Special  Session  on  Disarmament,  Washington, 

D.C.,  U.S.  Government  Printing  Office,  and  U.S.  Congress, 
Senate  Committee  on  Foreign  Relations,  Hearings  on  the 
U.N.  Special  Session  on  Disarmament,  Washington,  D.C., 

U.S.  Government  Printing  Office,  1978. 

lOjiimny  Carter,  "Nuclear  Energy  and  World  Order,"  Speech  at  the 
United  Nations,  May  13,  1976,  in  the  Presidential  Campaign, 
1976:  Jimmy  Carter,  op.  cit.  Vol .  One,  Part  One,  pp.  183  ff. 

See  also,  U.S.  Congress,  Joint  Committee  on  Atomic  Energy, 
Export  Reorganization  Act  of  1976,  Washington,  D.C., 

U.S.  Government  Printing  Office,  1976;  U.S.  Congress, 

Senate  Committee  on  Government  Operations,  Export  Re¬ 
organization  Act  of  1976,  Washington,  D.C.,  U.S.  Government 
Printing  Office,  1976. 

33See  Note  1  supra . 

^Defense  Science  Board  Task  Force  on  Export  of  U.S.  Technology, 

An  Analysis  of  Export  Control  of  U.S.  Technology — A  POD 
Perspective,  Washington,  D.C.,  Department  of  Defense,  1976. 


13Ibid. , 


pp.  xiii-xvi. 


^4See,  for  example,  U.S.  Congress,  Committee  on  International 
Relations,  Export  Licensing  of  Advanced  Technology:  A 
Review,  Part  II,  Washington,  D.C.,  U.S.  Government  Printing 
Office,  1976. 

^5See,  for  example,  the  Chairman's  Foreword  to  U.S.  Congress' 

Committee  on  International  Relations,  Technology  Transfer 
and  Scientific  Cooperation  Between  the  United  States  and 


IV.  THE  EXPORT  ADMINISTRATION  ACT  OF  1979 


The  Export  Administration  Act  of  1979  continues  to  provide 
the  legal  basis  on  which  most  exports  from  the  United  States  are 
subject  to  control.  Three  general  rationales  may  be  invoked  by 
the  President  to  control  exports : 

1.  To  preserve  United  States  national  security; 

2.  To  further  American  foreign  policy  goals  and  objectives 
and  conform  to  international  agreements; 

3.  To  protect  the  economy  from  inflation  and  shortages  in¬ 
duced  by  exports  of  materials  in  short  supply.1 

The  Export  Administration  Act  of  1979  also  contains  provisions 
limiting  the  exports  of  animal  hides,  scrap  steel,  and  Alaskan 
oil.  These  provisions  represent  specific  applications  of  more 
general  concerns  about  short  supply,  and  their  inclusion  in  the 
statute  as  opposed  to  Commerce  Department  regulations  attests 
more  to  the  skill  and  sophistication  of  the  specialized  interests 
of  the  agricultural,  steel,  and  energy  communities  than  to  the 
confidence  or  lack  thereof  the  Congress  has  in  the  ability  of  the 
Department  of  Commerce  to  apply  controls  to  those  commodities.2 

The  Export  Administration  Act  also  contains  several  provi¬ 
sions  bearing  on  the  administration  of  export  controls,  including 
a  rigid  timetable  during  which  license  applications  must  be 
processed,  provisions  pertaining  to  the  confidentiality  of 
information  furnished  by  exporters  to  the  government  on  the  one 
hand  and  provisions  guaranteeing  adequate  recordkeeping  and 
access  by  Congress  to  such  records  on  the  other.2  The  law 
also  contains  provisions  coordinating  policy  and  administrative 
action  with  authorities  provided  other  agencies  and  departments 


pursuant  to  the  Arms  Export  Control  Act  and  the  Nuclear  Non¬ 
proliferation  Act.  ^ 

The  following  is  a  section-by-section  discussion  of  the 
evolution  of  the  statute  relying  on  the  most  authoritative 
sources — the  House  and  Senate  committee  reports,  the  floor  debates, 
and  the  conference  report. 

A.  FINDINGS  OF  CONGRESS 

Section  2  of  the  Export  Administration  Act  contains  findings 
with  regard  to  the  role  of  exports  in  the  United  States  economy 
as  well  as  the  potential  costs  and  benefits  of  export  controls. 

Two  findings  of  the  Congress  listed  in  this  section  are 
especially  relevant  to  understanding  Congressional  intent  in 
mandating  a  critical  technologies  approach  to  export  control. 

Section  2(5)  finds,  "Exports  of  goods  or  technology  without 
regard  to  whether  they  make  a  significant  contribution  to  the 
military  potential  of  individual  countries  or  combinations  of 
countries  may  adversely  affect  the  national  security  of  the 
United  States." 

This  language,  which  is  a  slight  modification  of  language 
drawn  from  the  1969  Export  Administration  Act  as  amended,  conveys 
the  sense  of  both  the  House  and  Senate  that  exports  and  their 
impact,  or  potential  impact,  on  U.S.  national  security  are  a  global 
concern,  not  a  concern  restricted  to  an  individual  country  or  a 
particular  group  of  countries.  One  might  therefore  infer  that 
Congress  was  concerned  that  national  security  considerations 
be  taken  into  account  in  licensing  exports  of  goods  and  technology 
on  a  global  basis  unless  otherwise  specified. 

Section  2(8)  finds  that  "It  is  important  that  the  admini¬ 
stration  of  export  controls  imposed  for  national  security  pur¬ 
poses  give  special  emphasis  to  the  need  to  control  exports  of 
technology  (and  goods  which  contribute  significantly  to  the 
transfer  of  such  technology)  which  could  make  a  significant 
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contribution  to  the  military  potential  of  any  country  or  combina¬ 
tion  of  countries  which  would  be  detrimental  to  the  national 
security  of  the  United  States." 

This  language,  supplied  in  both  the  House  and  Senate  committee 
reports,  was  intended  to  capture  the  essence  of  the  Bucy  Report, 
while  taking  into  account  the  many  criticisms  and  reservations 
voiced  by  critics  of  the  report.5  Especially  noteworthy  are 
three  points: 

1.  The  scope  of  the  concern  is  worldwide,  i.e.,  "...any 
country  or  combination  of  countries  . . . ; " 

2.  Special  emphasis  is  to  be  placed  on  evaluation  of  tech¬ 
nology  in  the  administration  of  national  security 
export  controls  ?  and 

3 .  The  Congress  continues  to  find  that  there  are  some 
products  which  in  fact  would  result  in  undesirable 
technology  transfer  that  must  also  be  carefully  scruti¬ 
nized. 

While  it  is  clear  that  the  report  of  the  Defense  Science  Board — 
the  Bucy  Report — had  substantial  impact  on  the  findings  of  the 
Congress  with  respect  to  the  need  for  export  controls,  it  is  also 
clear  that  members  of  both  the  House  and  Senate  were  less  sanguine 
about  the  ability  to  market  products  without  undue  risk  of  tech¬ 
nology  transfer  than  were  the  members  of  the  Defense  Science  Board. 
Members  of  Congress  also  understand  the  potential  loss  of 
American  economic  competitiveness  resulting  from  technology 
transfer  and  specifically  encouraged  that  products  which  transfer 
technology  controlled  to  any  destination  on  national  security 
grounds  be  reviewed  for  their  long-term  economic  competitiveness 
implications  in  addition  to  their  inherent  military  potential. 

During  the  course  of  floor  debate  in  the  House,  Rep.  Solomon 
of  New  York  raised  the  issue  of  distinguishing  between  any  increase 
in  military  potential  of  foreign  governments  as  a  result  of 
American  exports  as  opposed  to  any  significant  increase  in  such 
capabilities.  Rep.  Solomon  took  the  position  that  the  Commerce 


Department  was  incapable  of  determining  whether  or  not  an  in¬ 
crease  in  military  potential  arising  from  U.s.  exports  to  a 
foreign  nation  was  or  was  not  significant,  and  urged  that  the 
term  be  deleted  from  Sections  2{5)  and  2(8)  as  the  law  was 
enacted. ^ 

Rep.  Ichord  disagreed  with  Rep.  Solomon,  noting  that  the 
effect  of  his  amendment  might  be  to  curtail  all  exports.  Said 
Ichord,  "I  am  afraid  it  might  prohibit  the  export  of  any  item. 
What  I  am  concerned  about,  I  would  say  to  the  gentleman,  is  the 
export  of  critical  military  technology  ...  I  do  not  know  if  you 
could  administer  the  law  if  significant  is  removed. 

Representatives  Bingham,  Wolff,  and  Lagomarsino  agreed  with 
Rep.  Ichord,  and  the  Solomon  amendment  was  defeated.® 

Hence,  even  when  examining  whether  or  not  U.S.  exports  add 
to  the  military  potential  of  other  nations,  the  test  for  con¬ 
trolling  such  exports  is  that  such  exports  make  a  significant 
contribution.  This  issue  arose  specifically  during  the  recent 
dispute  over  the  military  significance  of  the  export  of  truck 
manufacturing  capability  to  the  Soviet  Union  for  installation 
at  the  Kama  River  truck  manufacturing  facility.9 

B.  DECLARATION  OF  POLICY 

Section  3  of  the  Export  Administration  Act  enunciates  the 
general  policy  guidelines  governing  the  use  of  export  controls  as 
well  as  the  goals  such  controls  are  intended  to  achieve.  Three 
specific  declarations  of  policy  are  relevant  to  the  application 
of  national  security  export  controls. 

Section  3(2)  declares  that  it  is  U.S.  policy  to  (a)  "...re¬ 
strict  the  export  of  goods  and  technology  which  would  make  a 
significant  contribution  to  the  military  potential  of  any 
other  country  or  combination  of  countries  which  would  prove 
detrimental  to  the  national  security  qf  the  United  States;" 
and  (b)  "...restrict  the  export  of  goqds  and  technology  where 
necessary  to  further  significantly  the  foreign  policy  of  the 
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United  States  or  to  fulfill  its  declared  international  obliga¬ 
tions  .  " 

The  language  of  Section  3{2)(A)  and  (B)  was  reported  by  both 
the  House  and  Senate  committees  and  was  intended  to  underscore 
the  global  scope  of  national  security  controls  and  the  focus 
on  technology  and  goods,  and  in  conjunction  with  other  subsections 
of  Section  3,  to  emphasize  the  importance  of  exports  to  the 
United  States  economy. 

Section  3(6),  which  declares  “...the  policy  of  the  United 
States  that  the  desirability  of  subjecting,  or  continuing  to 
subject,  particular  goods  or  technology  or  other  information  to 
United  States  export  controls  should  be  subjected  to  review  and 
consultation  with  representatives  of  appropriate  United  States 
Government  agencies  and  private  industry. . . , "  resulted  from 
Senate  Banking  Committee  deliberations.  The  language  was  re¬ 
ported  by  the  Senate  Banking  Committee  and  was  accepted  by  the 
House  in  the  Conference  Committee. 

The  Senate  Banking  Committee  intended  that  this  policy  apply 
to  all  export  control  requirements.  Furthermore,  consultations 
between  government  and  industry  should  be  used  to  aid  the 
Departments  of  State  and  Commerce  in  developing  alternatives 
to  site  visitations  as  a  means  of  verifying  compliance  with 
end-use  restrictons.  As  the  Senate  Banking  Committee  Report 
notes,  "Site  visitations  are  a  burdensome  expense  for  smaller 
firms  and  the  committee  urges  consideration  by  the  Department 
of  Commerce  of  alternative,  less  expensive,  ways  to  verify  end 
use."10 

Section  3(9)  sets  forth  U.S.  policy  with  regard  to  coopera¬ 
tion  with  other  nations  on  national  security  controls:  "...  It  is 
the  policy  of  the  United  States  to  cooperate  with  other  countries 
with  which  the  United  States  has  defense  treaty  commitments  in 
restricting  the  export  of  goods  and  technology  which  would  make 
a  significant  contribution  to  the  military  potential  of  any 
country  or  combination  of  countries  which  would  prove  detrimental 


to  the  security  of  the  United  States  and  of  those  countries  with 
which  the  United  States  has  defense  treat/  commitments." 

The  language  of  Section  3(9)  was  favorably  reported  by  both 
the  House  and  Senate.  This  declaration  of  policy  serves  as  a 
replacement  for  the  declaration  of  policy  found  in  the  1951 
Mutual  Defense  Assistance  Control  Act  (the  Battle  Act),  and  is 
intended  to  serve  as  the  basis  for  U.S.  participation  in  COCOM.* 
This  subsection  would  further  authorize  the  President  to  coordi¬ 
nate  export  controls  with  other  American  allies  such  as  Australia, 
New  Zealand,  and  South  Korea,  should  the  need  arise. 

Section  3(10),  added  by  the  House  Foreign  Affairs  Committee, 
reiterates  the  finding  of  the  Congress  that  exports  are  important 
to  the  economy  of  the  United  States.  As  that  committee  noted  in 
its  report,  the  paragraph  emphasizes  "...the  priority  of  exports 
and  the  importance  of  limiting  export  controls,  applying  them 
according  to  basic  standards  of  due  process,  and  justifying  them 
to  the  Congress  and  the  public."  Hence,  the  burden  of  proof  for 
the  need  to  control  exports  rests  squarely  on  the  Government, 
and  the  standard  of  proof  required  to  control  exports,  while 
not  as  rigorous  as  "beyond  a  reasonable  doubt"  used  in  criminal 
cases,  is  probably  as  rigorous  as  the  standard  of  "preponderance 
of  evidence"  used  in  civil  matters. H 

Congress  appears  to  have  been  concerned  about  the  develop¬ 
ment  of  export  controls  to  maintain  U.S.  national  security  from 
a  broad  perspective.  Congress  sought  an  export  control  regime 
that  recognized  both  military  and  economic  security  components 
to  U.S.  national  security.  Furthermore,  the  Congress  appeared 
to  recognize  that  threats  to  U.S.  national  security,  broadly 
conceived,  were  potentially  global  in  character,  requiring  an 
analytical  basis  for  the  application  of  a  differentiated  set  of 
export  controls. 

*Export  controls  maintained  jointly  by  the  U.S.,  its  NATO 
allies  and  Japan,  excluding  Iceland,  through  the  informal 
Coordinating  Committee,  COCOM. 
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C.  GENERAL  PROVISIONS  OF  THE  EXPORT  ADMINISTRATION  ACT 

Section  4  of  the  Export  Administration  Act  of  1979  sets  forth 
the  general  provisions  of  the  law,  including  types  of  export 
licenses,  the  authority  for  the  Secretary  of  Commerce  to  estab¬ 
lish  the  Commodity  Control  List,  a  general  limitation  on  the 
authority  of  the  President  to  impose  controls  in  the  event  that 
foreign  availability  of  goods  and  technology  is  found  to  exist, 
a  presumptive  right  of  exporters  to  export,  a  limitation  on 
Presidential  delegation  of  authority,  and  a  general  requirement 
that  the  Secretary  of  Commerce  keep  the  public  informed. 

Section  4(a)  sets  forth  three  major  categories  of  license. 

Use  of  three  categories  of  license  was  mandated  by  both  the 
House  and  the  Senate  to  improve  control  where  necessary  and  to 
reduce  delay  and  the  burden  on  exporters  imposed  by  the  export 
control  process  where  goods  or  technology  not  deemed  "critical" 
were  involved.12  The  House  report  noted,  for  example. 


Validated  and  general  licenses  are 
currently  in  use.  Over  95  percent  of  U.S. 
manufactured  goods  exports  take  place  under 
general  license  without  the  necessity  of 
any  application.  Most  of  the  remainder 
occur  under  validated  licenses,  which  re¬ 
quire  a  specific  application  for  each  trans¬ 
action.  While  the  Commerce  Department  has 
instituted  limited  "bulk  licensing"  proce¬ 
dures  for  exports  to  free  world  destinations, 
there  is  no  commonly  employed  intermediate 
type  of  license,  applicable  to  both  commu¬ 
nist  and  non-communist  destinations,  which 
permits  a  greater  degree  of  control  than  is 
possible  with  general  license  procedures 
without  excessive  paperwork  required  by 
validated  license  procedures.11 


The  House  Foreign  Affairs  Committee  concluded  that  introduc¬ 
tion  of  an  intermediate  type  of  license  for  "relatively  low  tech¬ 
nology  items"  that  Commerce  had  been  approving  routinely  for 
export  under  a  validated  license  would  reduce  the  burden  of  licens¬ 
ing  on  both  exporters  and  the  Commerce  Department. 
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Through  the  use  of  qualified  general 
licenses  with  these  conditions,  close 
monitoring  and  constraints  on  exports  can 
be  maintained  while  bureaucratic  paperwork 
and  duplication  of  effort  can  be  greatly 
reduced.  It  is  the  Committee's  view  that 
this  type  of  license  could  be  used  quite 
widely,  with  positive  results  for  both  the 
integrity  and  efficiency  of  national 
security  controls.^ 

The  Senate  Banking  Committee  shared  this  general  view  of 
the  use  of  the  qualified  general  license,  noting  in  its  report, 
"The  committee  believes  the  number  of  separate  licenses  required 
and  the  attendant  paperwork  and  expense  for  both  applicants  and 
the  Government  can  be  greatly  reduced  without  reducing  the  ef¬ 
fectiveness  of  export  controls,  by  the  adoption  of  qualified 
general  license  requirements  in  place  of  validated  license 
requirements  whenever  feasible  and  appropriate."1^ 

Section  4(b)  authorizes  the  Secretary  of  Commerce  to  main¬ 
tain  the  Commodity  Control  List  "...consisting  of  any  goods  or 
technology  subject  to  export  controls  under  this  act."  Such  a 
list  would  include  items  controlled  for  national  security 
purposes,  foreign  policy  purposes,  counter-terrorism  purposes, 
and  domestic  short  supply  reasons. 

Section  4(c)  instructs  the  President  to  refrain  from  im¬ 
posing  export  controls  if  he  determines  that  goods  or  technology 
are  available  without  legal,  administprative ,  or  political 
restrictions  from  sources  outside  the  United  States  in  signifi¬ 
cant  quantities  and  of  comparable  quaiiity  to  those  produced 
in  the  United  States.  Foreign  policy  or  national  security 
controls  may  not  be  imposed  unless  thle  President  determines 
that  adequate  evidence  has  been  preselnted  to  him  demonstrating 
that  in  the  absence  of  export  controls  the  foreign  policy  or 
the  national  security  of  the  United  sltates  would  be  harmed. 

This  provision  in  both  the  House  and  Senate  Committee  bills 
was  intended  to  put  the  Secretary  of  Commerce  and  the  President 


in  a  position  to  continually  monitor  foreign  availability,  and 
to  limit  the  applicant  >r  it  **xt«  rr  i-ontrols  to  those  goods  or 
technologies  for  whi  h  n  *  -r*»  i  r:  va  1  1  abi  1  i  ty  was  found.  As 
noted  in  the  House  -wor*  ften,  foreign  availability  is 

not  found  because  >  •_  •  •;  >x «*  *  *  ir  ,  and  it  is  not  looked 

for  because  o;  ir  at  sen  e  t  ;  •.  endives  in  the  bureaucracy  to 
look  for  it.  "Ib 

Section  4{il,  asserting  a  p.is  1 1  ive  presumption  of  legal 
ability  of  exporters  to  export ,  was  originally  introduced  in 
the  Senate  Banking  Committee  bill.  The  Senators  felt  that  the 
statutory  basis  for  limitinq  exports  should  be  made  especially 
clear,  thereby  enabling  exporters  and  government  officials  to 
resolve  their  disparate  interpretations  of  law  in  favor  of 
exporters  in  a  simple,  expeditious  manner. 

Section  4(e)  limits  the  authority  of  the  President  to 
delegate  responsibility  for  administration  of  the  Export  Admini¬ 
stration  Act  to  officers  and  employees  of  the  U.S.  Government 
but  not  to  any  official  of  any  department  or  agency  whose  head 
is  not  appointed  by  or  with  the  advice  and  consent  of  the  Senate. 

The  House  originally  passed  the  House  Foreign  Affairs  Com¬ 
mittee  version  of  the  bill,  which  repealed  a  similar  prohibition 
in  the  1969  Export  Administration  Act. 

The  Senate,  on  the  other  hand,  retained  and  made  even 
clearer  the  limits  on  the  authority  of  the  President  to  delegate 
authority  under  this  statute.  The  Banking  Committee  noted  in  its 
report,  "The  Committee  intends  the  provision  to  apply  in  partic¬ 
ular  to  the  staff  of  the  National  Security  Council  who  are 
reported  to  have  been  assigned  a  role  in  formulating  export 
control  policy  and  in  reviewing  particular  export  license  applica¬ 
tions.  The  expanded  role  of  the  NSC  staff  in  export  licensing 
and  export  control  policy  has  frustrated  effective  Congressional 
oversight  because  the  officials  refuse  to  testify  before  Congress 
and  the  memoranda  and  papers  prepared  by  the  NSC  staff  are  not 
available  to  the  Congress. 
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The  House  receded  to  the  Senate  position  in  part  as  a 
result  of  concerns  voiced  by  Rep.  Dornan  in  support  of  an  amend¬ 
ment  regarding  confidentiality  of  information.^  While  Rep. 
Dornan* s  amendment  was  rejected  by  the  House,  there  was  strong 
sentiment  expressed  in  support  of  the  principle  that  the 
Congress  ought  to  be  able  to  learn  about  the  full  range  of  issues 
and  considerations  bearing  on  a  decision  to  grant  or  reject  a 
validated  license  application.  Hence,  while  Dornan* s  amendment 
was  not  accepted  by  the  House,  the  House  conferees  did  accept  the 
Senate  bill  with  respect  to  delegation  of  authority  by  the 
President  to  officers  and  employees  who  might  be  called  before 
the  Congress  to  testify,  thereby  accomplishing  most  of  the  ob¬ 
jectives  of  the  Dornan  amendment. 20 
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V.  NATIONAL  SECURITY  EXPORT  CONTROLS 


While  several  sections  of  the  Export  Administration  Act  of 
1979  delineate  responsibilities  of  the  Secretary  of  Defense  with 
respect  to  export  controls  generally.  Section  5  of  the  statute 
serves  as  the  basis  for  Defense  Department  policy  guidance  and 
participation  in  the  review  of  export  license  applications.  This 
section  of  the  statute  generally  follows  the  format  first  pro¬ 
posed  by  the  House  Foreign  Affairs  Committee,  incorporating  provi¬ 
sions  from  the  House  »nd  Senate  bills  as  they  were  amended  on  the 
floor  of  the  respective  bodies  of  the  Congress. 

The  following  chapter  outlines  the  specific  policy-relevant 
provisions  of  Section  5  and  relates  the  history  of  each  section 
as  it  emerged  from  the  House  and  Senate  committees,  was  refined 
by  action  on  the  floor  of  the  House  or  Senate,  and  finally  as  it 
was  agreed  upon  in  conference  between  the  House  and  Senate. 

A.  AUTHORITY 

Section  5(a)  of  the  Export  Administration  Act  provides  the 
basic  authority  for  the  President  to  exercise  controls  over  the 
export  of  goods  and  technology  which  would  make  a  significant 
contribution  to  the  military  potential  of  any  other  country  or 
combination  of  countries  to  the  detriment  of  United  States 
national  security,  consistent  with  the  general  policy  guidance  of 
Section  3 (2) (A)  of  the  statute.  Section  5(a)(1)  provides  that  the 
President  shall  delegate  authority  to  implement  export  controls 
to  the  Secretary  of  Commerce,  who  shall  in  turn  consult  with  the 
Secretary  of  Defense  and  other  appropriate  departments  or  agencies 
of  the  U.S.  Government.1 
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The  scope  of  national  security  export  controls  remains  some¬ 
what  ambiguous.  The  most  frequent  reference  in  the  hearings  on 
extension  and  revision  of  the  Export  Administration  Act  of  1979 
suggests  that  national  security  export  controls  are  to  be  applied 
only  to  countries  listed  as  ineligible  for  foreign  assistance 
pursuant  to  Section  620(f)  of  the  Foreign  Assistance  Act  of  1961, 
as  amended.  These  countries  include  Albania,  Bulgaria,  the  PRC, 
the  German  Democratic  Republic,  Hungary,  Latvia,  Lithuania, 
Estonia,  North  Korea,  Vietnam,  Mongolia,  Poland,  Romania,  Tibet, 
Yugoslavia,  Cuba,  and  the  Soviet  Union. 2 

During  the  course  of  debate  on  the  Export  Administration 
Act,  there  was  some  discussion  of  the  need  to  control  exports  to 
all  countries  for  purposes  of  maintaining  national  security. 
Senator  Jackson,  for  example,  commented  at  length  on  the  problem 
of  "leakage,"  i.e.,  the  acquisition  of  goods  or  technology  by  the 
Soviet  Union  or  its  allies  through  Western  countries,  some  of 
whom  are  members  of  COCOM.3  The  Department  of  Defense  raised  the 
issue  of  global  export  controls  for  maintenance  of  U.S.  national 
security  in  connection  with  an  amendment  offered  in  the  Foreign 
Affairs  Committee  by  Rep.  Bonker  which  was  enacted  into  law 
shifting  export  licensing  responsibility  for  civil  aircraft 
equipped  with  inertial  navigation  systems. ^  Furthermore,  in  the 
case  of  nuclear  technology,  there  was  explicit  recognition  that 
the  threat  of  nuclear  weapons  proliferation  to  the  security  of 
the  United  States  required  a  clear,  unambiguous  statement  of  the 
President's  authority  to  assert  export  controls  under  either  the 
Export  Administration  Act  or  the  Nuclear  Nonproliferation  Act  of 
1978.  Such  authority  is  clearly  provided  under  Section  17(c)  of 
the  statute  as  first  proposed  by  Rep.  Bingham  with  the  strong 
support  of  Rep.  Lagomarsino . 5 

Hence,  the  legislative  history  of  Section  5(a)  provides  that 
the  President  may  assert  control  over  exports  from  the  United 
States  on  a  global  basis  to  the  extent  that  such  controls  are 
necessary  to  protect  the  national  security  of  the  United  States. 


It  is  noteworthy  that  as  originally  proposed,  the  language  of 
Section  5  dealt  only  with  military  security.  However,  during 
subcommittee  markup  in  the  House  International  Economic  Policy 
subcommittee,  the  language  of  Section  5  was  broadened  to  include 
nonmilitary  factors  affecting  national  security. 6 

The  House  and  Senate  versions  of  the  bill  differed  somewhat 
with  respect  to  the  distribution  of  responsibility  for  the  admini¬ 
stration  of  national  security  export  controls.  The  Senate  bill, 

S.  737,  placed  responsibility  for  developing  and  administering 
such  controls  with  the  Secretary  of  Commerce  in  consultation  with 
the  Secretary  of  Defense;  the  House  version  of  the  bill,  H.R.  4304, 
placed  such  responsibility  with  the  Secretary  of  Commerce  in  con¬ 
sultation  with  the  Secretary  of  Defense  and  other  agencies  and 
departments  thought  appropriate  by  the  Secretary  of  Commerce.  The 
goal  of  the  House  bill  was  to  ensure  that  national  security  con¬ 
siderations  be  weighed  as  widely  as  possible  within  the  U.S. 
Government,  consistent  with  the  timeliness  of  export  license  ap¬ 
plication  processing  provisions  of  Section  10  of  the  statute.7 

Section  5(a)(2)  of  the  statute  was  enacted  following  an 
amendment  offered  by  Rep.  Glickman  on  the  floor  of  the  House. 

This  section  was  intended  to  address  those  circumstances  in  which 
an  export  license  has  been  denied  on  national  security  grounds. 

Rep.  Glickman  proposed  that  a  license  applicant  be  told,  rather 
than  be  allowed  to  request,  the  conditions  under  which  a  license 
application  could  be  modified  and  "...what,  if  any  modifications 
in  or  restrictions  on  the  goods  or  technology  for  which  the  license 
was  sought  would  allow  such  export  to  be  compatible  with  controls 
imposed  under  [Section  5(a)]."  Said  Glickman  in  support  of  his 
amendment : 

The  whole  purpose  is  that  the  Department 
in  effect  already  does  this  for  big  business, 
and  all  I  am  trying  to  do  is  to  insure  that 
all  businesses  have  the  capability  to  figure 
out  how  to  cure  any  defects  in  their  export 


licenses  in  order  to  insure  that  we  can  get 
reasonably  exported  without  unreasonable 
delay . ® 

Glickman  further  noted  the  fear  that  his  amendment  might  be  in¬ 
terpreted  as  requiring  the  Commerce  Department  to  spend  a  great 
deal  of  time  and  effort  to  rewrite  an  export  license  application, 
and  he  specifically  stated  that  such  action  by  Commerce  was  not 
his  intention. ^ 

This  amendment  was  agreed  to  by  the  House  and  later  by  the 
House  and  Senate  conferees. 

Section  5(a)(3)  proved  to  be  a  controversial  amendment  first 
offered  by  Senator  Jackson  and 'then  offered  by  Rep.  Miller.  The 
amendment  to  the  Senate  and  House  bills  basically  instructed  the 
Executive  Branch  to  take  appropriate  note  of  the  difficulty  in 
devising  adequate  safeguards  against  the  improper  use  of  goods 
or  technology  exported  from  the  United  States.  The  amendment  had 
two  rather  different  points  of  origin. 

Senator  Jackson  had  devoted  several  years  to  the  study  of 
technology  transfer  and  the  role  of  Western  technology  in  the 
development  of  Soviet  military  capability. Hence,  he  approached 
the  question  of  safeguards  and  end-use  constraints  with  a  belief 
that  past  history  had  shown  them  to  be  ineffective,  especially 
with  respect  to  the  re-export  provisions  of  safeguards  and  other 
end-use  restrictions.  As  he  noted  during  Senate  debate  on  his 
amendment : 


Most  high  technology  products  are  subject 
to  controls  even  to  CoCom  member  nations.  Of 
course,  the  danger  of  re-export  of  items  subject 
to  CoCom  controls  is  less  significant  than  the 
danger  present  by  exports  to  non-CoCom  member 
nations.  It  is  the  purpose  of  this  amendment 
that  risk  of  re-export  of  critical  goods  in 
these  situations  be  carefully  considered — 
which  is  not  the  case  under  the  present  system 
of  cursory  review  of  such  license  cases. 


The  most  important  objective  of  this 
policy  on  free-world  controls  is  to  close  the 
glaring  loopholes  whereby  exports  of  many  criti¬ 
cal  technologies  are  completely  unregulated . 1 1 


Hence,  we  see  from  the  record  that  Senator  Jackson  in  proposing 
his  amendment  with  respect  to  the  question  of  the  efficacy  of 
safeguards  was  particularly  concerned  about  the  problem  of 
"leakage . " 

Representative  Miller,  on  the  other  hand,  seemed  more  con¬ 
cerned  about  direct  diversion  of  goods  and  technology  from  a 
stated,  permitted  end  use  to  a  proscribed  end  use.  He  noted  in 
support  of  his  amendment: 


...to  successfully  implement  the  critical 
technologies  approach  endorsed  by  this  bill 
it  is  imperative  that  we  correct  an  existing 
weakness  in  the  current  system.  One  such 
loophole  concerns  the  so-called  end-use 
statements  and  safeguards  to  prevent  the 
diversion  of  technology  for  military  purposes 
once  it  has  been  transferred  to  a  controlled 
nation  like  the  Soviet  Union... 

In  light  of  the  Kama  River  truck  plant 
incident,  it  would  be  totally  naive  for  the 
United  States  to  think  that  safeguards  are  an 
effective  mechanism  in  preventing  diversion. 
If  the  Soviets  want  to  divert  the  technology 
for  direct  military  purposes,  they  will  do 
so,  like  they  have  done  with  the  military 
truck  engines  coming  out  of  the  Kama  River. 1^ 


Subsequent  debate  in  the  House  made  clear  that  the  Kama  River 
truck  plant  case,  where  the  Soviet  government  used  American- 
supplied  technology  to  manufacture  trucks,  some  of  which  were 
then  turned  over  to  the  Soviet  military  in  contravention  of  at 
least  an  implicit  understanding  if  not  an  explicit,  binding 
end-use  statement, ^  was  foremost  in  the  minds  of  those  who  spoke 
on  behalf  of  the  Miller  amendment. 


During  the  Conference  Committee  proceedings,  the  Jackson 
and  Miller  amendments  were  combined  along  with  other  provisions 
of  the  House  and  Senate  bills  and  incorporated  into  statute. 

While  Senator  Jackson  was  primarily  concerned  about  re-exports 
of  critical  technologies  and  accompanying  goods,  the  resulting 
language  in  statute  implies  that  the  Executive  Branch  should 
view  with  skepticism  any  pledge  of  non-re-export  by  a  purchaser 
of  a  good  or  technology  of  specific  end  use.  In  essence,  this 
subsection  of  Section  5(a)  is  intended  to  discourage  the  granting 
of  export  licenses  where  there  is  any  doubt  whatsoever  as  to  the 
intention  of  the  purchaser  of  goods  or  technology  subject  to 
national  security  export  controls. 

B.  POLICY  TOWARD  INDIVIDUAL  COUNTRIES 

Section  5(b)  of  the  Export  Administration  Act  basically 
carries  forward  a  provision  of  law  first  enacted  in  1977.  This 
section  provides  that  in  administering  national  security  export 
controls,  the  United  States  shall  consider  whether  the  country 
is  friendly  or  hostile  to  the  United  States,  whether  it  is 
willing  or  unwilling  to  enforce  the  terms  and  conditions  of 
export  licenses,  including  end-use  constraints  and  prohibitions 
on  the  re-export  of  goods  or  technology,  and  other  appropriate 
factors,  in  addition  to  whether  or  not  the  country  is  governed 
by  a  communist  party. 

The  House  adopted  a  version  of  Section  5(b)  requiring 
periodic  review  of  the  policy  of  the  United  States  toward 
individual  countries;  the  Senate  bill  provided  that  the  policy 
toward  individual  countries  be  reviewed  every  three  years  in  the 
cases  where  exports  to  a  country  were  controlled  pursuant  to  a 
multilateral  agreement  and  annually  where  exports  to  a  country 
were  controlled  by  the  United  States  alone.  The  conferees 
agreed  to  the  Senate  provision. ^ 
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C.  CONTROL  LIST 

The  heart  of  national  security  export  controls  is  a  list  of 
goods  and  technology  over  which  export  controls  are  exercised  by 
the  Secretary  of  Commerce.  Congressional  debate  focused  in  large 
measure  on  who  should  make  up  the  list  of  items,  be  they  goods 
or  technology,  subject  to  national  security  export  controls. 
Debate  on  Sections  5(c)  and  5(d)  can  be  difficult  to  interpret. 
Two  issues  are  intertwined  throughout  the  two  subsections: 

(1)  who  decides  what  items  are  to  be  listed  on  the  Commodity 
Control  List  for  the  purposes  of  national  security  export  con¬ 
trols;  and  (2)  what  items — goods  or  technology — are  to  be  con¬ 
trolled.  The  confusion  is  further  exacerbated  because  the  House 
and  Senate  bill  differed  in  format.  The  statute  that  emerged 
from  the  Congress  drew  heavily  for  format  on  the  House  bill; 
therefore  the  discussion  that  follows  reflects  the  perspective 
of  the  House  of  Representatives  while  acknowledging  the  important 
contributions  of  the  Senate  in  the  shaping  of  provisions  of  both 
Sections  5(c)  and  5(d). 

The  Senate  bill  as  reported  by  the  Banking  Committee 
authorized  the  establishment  of  a  commodity  control  list  for 
the  purposes  of  exercising  national  security  export  controls, 
the  list  to  be  made  up  and  administered  by  the  Secretary  of 
Commerce. 15  Senator  Jackson,  noting  that  maintenance  of  national 
security  is  a  Defense  Department  function,  proposed  that  the 
primary  responsibility  for  drawing  up  the  national  security 
export  control  list  be  given  to  the  Secretary  of  Defense.1^ 

Said  Jackson: 


. . .the  implementation  of  the  critical  tech¬ 
nologies  approach  endorsed  by  the  bill  will 
not  be  realized  unless  independent  judgments 
are  made  of  the  national  security  risks  of 
exporting  America’s  most  sophisticated  tech¬ 
nology.  The  Department  of  Defense  has 
expertise  to  carry  out  these  reforms.  The 
Department  of  Commerce — which  has  proven 
itself  institutionally  and  philosophically 
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incapable  of  developing  a  coherent  export 
policy  which  protects  national  security 
without  impairing  legitimate  trade--cannot 
be  entrusted  a  lead  role  in  this  important 
undertaki ng . 1 2 

Senator  Jackson's  views  were  echoed  by  Senator  Hayakawa1^  and 
Senator  Thurmond. ^ 

Senators  Stevenson  and  Heinz  argued  against  the  specific 
proposal  made  by  Senator  Jackson  to  shift  responsibility  of 
drawing  up  the  national  security  commodity  control  list  from  the 
Commerce  to  the  Defense  Department . 2^ 

Out  of  this  dispute  came  a  compromise  in  which  the  Secretary 
of  Defense  would  have  responsibility  for  identifying  critical 
goods  ana  technologies  to  be  subject  to  national  security  export 
controls  in  addition  to  or  in  lieu  of  other  goods  and  technology 
on  the  commodity  control  list  promulgated  by  the  Secretary  of 
Commerce.21  This  provision  of  the  Senate  bill  was  further 
modified  in  subsequent  debate  over  the  creation  of  a  militarily 
critical  technologies  list  to  be  discussed  below. 

The  House  Foreign  Affairs  Committee  reported  Section  5(c) 
in  a  form  that  ultimately  was  enacted  into  law.  The  House 
version  of  Section  5(c)  provided  that  the  Secretary  of  Commerce 
had  responsibility  for  drawing  up  the  commodity  control  list, 
part  of  which  would  be  devoted  to  the  identification  and  control 
of  goods  and  technology  which  if  exported  from  the  United  States 
might  prove  detrimental  to  U.S.  national  security.  The  House 
bill  further  provided  that  the  Secretary  of  Defense  and  other 
appropriate  agencies  and  departments  should  identify  goods  and 
technologies  which  should  be  subject  to  national  security  export 
controls  and  that,  in  the  event  that  the  Secretary  of  Commerce 
and  the  Secretary  of  Defense  did  not  concur  with  respect  to 
specific  goods  or  technologies  being  placed  on  the  commodity 
control  list,  the  disagreement  would  be  taken  to  the  President 
for  resolution.22 
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When  the  House  bill  reached  the  floor,  the  issue  of  respon¬ 
sibility  for  drawing  up  the  commodity  control  list  became  the 
subject  of  an  intense  debate,  again  mixing  two  important  issues — 
who  has  responsibility  for  drawing  up  the  list  and  what  items 
are  placed  on  the  list.  Representative  Bingham  and  Rep.  Ichord 
clashed  on  this  issue  at  the  outset  of  the  debate^  on  the  Export 
Administration  Act,  setting  the  stage  for  an  unusually  stimulating 
floor  fight. 

Representative  Ichord  offered  an  amendment  similar  to  an 
amendment  offered  by  Senator  Jackson  requiring  the  Secretary  of 
Defense  to  identify  militarily  critical  goods  and  technologies 
which  would  automatically  be  incorporated  into  the  Commodity 
Control  List. 23  The  amendment  offered,  however,  did  not  address 
the  central  issue  of  basic  responsibility  for  drawing  up  the 
national  security  commodity  control  list,  which  was  left  in  the 
hands  of  the  Secretary  of  Commerce  in  consultation  with  the 
Secretary  of  Defense,  as  proposed  by  the  House  Foreign  Affairs 
Committee . 

When  the  House  and  Senate  bills  were  considered  by  the 
Conference  Committee,  it  was  decided  to  resolve  the  difference 
between  the  two  bills  on  the  question  of  central  responsibility 
for  the  maintenance  of  the  commodity  control  list  in  favor  of 
the  House  bill.  As  noted  in  the  conference  report: 

The  conferees  intend  this  provision, 
as  well  as  the  provision  agreed  to  with 
respect  to  the  creation  of  a  list  of 
critical  technologies,  to  serve  to  clarify 
the  respective  roles  of  the  Secretary  of 
Commerce  and  the  Secretary  of  Defense  in 
the  list  maintenance  and  review  processes, 
but  not  to  change  fundamentally  the  current 
sharing  of  responsibilities  between  these 
two  officials  and  their  respective  Depart¬ 
ments.  The  conferees  intend  that  the 
existing  array  of  responsibilities  for  the 
administration  of  export  controls  within 
the  executive  branch  remain  unchanged  and 
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impose  no  new  constraints  on  export  licens¬ 
ing.  The  Secretary  of  Commerce  retains 
reponsibi li ty  for  maintaining  the  export 
control  list;  and  the  responsibility  of  the 
Secretary  of  Defense  to  identify  critical 
goods  and  technologies  for  possible  inclusion 
[emphasis  added]  on  that  list  is  made  clear. 24 

When  the  question  of  who  was  responsible  for  identification  of 
goods  and  technologies  to  be  placed  on  the  commodity  control 
list  had  been  successfully  resolved,  attention  then  focused  on 
the  nature  of  the  goods  and  technologies  to  be  controlled.  We 
turn  now  to  a  brief  examination  of  the  evolution  of  Section  5(d) 
of  the  Export  Administration  Act  dealing  with  the  control  of 
militarily  critical  goods  and  technologies. 

D.  MILITARILY  CRITICAL  TECHNOLOGIES 

As  noted  in  Chapter  3,  the  concept  of  militarily  critical 
technologies  was  first  advanced  in  the  1976  Defense  Science  Board 
study  chaired  by  J.  Fred  Bucy,  entitled  An  Analysis  of  Export 
Control  of  U.S.  Technology — A  POD  Perspective.  The  thesis  of 
the  report  is  that  the  primary  focus  of  U.S.  export  controls 
should  be  on  design  and  manufacturing  know-how,  including  arrays 
of  design  and  manufacturing  know-how,  keystone  manufacturing, 
inspection,  and  test  equipment,  and  products  accompanied  by 
sophisticated  operation,  application  or  maintenance  know-how. 

The  purpose  of  export  controls  should  be  to  inhibit  the  acquisi¬ 
tion  of  military  systems  or  the  technology  required  to  manufacture 
such  systems  that  would  reduce  the  qualitative  superiority  of 
U.S.  and  allied  weapons  systems. 25 

While  the  Bucy  report  stirred  much  interest  on  Capitol  Hill 
from  the  time  of  its  release,  it  was  not  until  1978  that  Members 
of  Congress  grew  restive  over  the  slow  pace  of  DOD's  implementation 
of  its  recommendations.  It  seems  clear  from  many  of  the  state¬ 
ments  in  the  Congressional  Record  over  the  period  1977-1979  that 
two  rather  distinct  schools  of  thought  developed  regarding  the 
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effect  of  implementing  the  Bucy  Report  recommendations.  One 
school  of  thought  held  that  implementation  of  the  critical  tech¬ 
nologies  approach  to  export  controls  might  result  in  few  tangible 
goods  being  subject  to  export  licensing  requirements.  A  second 
school  of  thought,  perhaps  always  suspicious  of  any  East-West 
trade,  expressed  the  view  that  implementation  of  the  Bucy 
Report  would  result  in  significant  reduction  in  advanced 
technology  East-West  trade.  These  two  diverse  schools  of 
thought,  represented  by  Rep.  Bingham,  Senator  Stevenson,  and 
Senator  Heinz  on  the  one  hand  and  Senator  Jackson,  Reps.  Miller, 
Wolff,  and  Ichord  on  the  other,  clashed  with  great  vigor  over 
the  provisions  of  Section  5{d)  of  the  Export  Administration 
Act . 

As  noted  above  in  the  preceding  section,  several  amendments 
were  debated  on  both  the  House  and  Senate  floors  with  respect  to 
the  roles  of  the  Secretary  of  Defense  in  the  identification  of 
goods  and  technology  for  inclusion  on  the  commodity  control 
list.  Both  the  House  Foreign  Affairs  Committee  and  the  Senate 
Banking  Committee  reported  legislation  endorsing  the  critical 
technologies  approach  to  export  control.  The  House  Foreign 
Affairs  Committee  explicitly  acknowledged  its  intellectual  debt 
to  the  1976  Defense  Science  Board,  noting  in  its  report: 

. . .many  of  the  shortcomings  of  the  export 
licensing  process  are  attributable  to  the 
scope  of  the  controls.  The  controls  are  so 
broad  that  many  more  license  applications 
are  required  than  can  be  scrutinized  care¬ 
fully  and  processed  efficiently.  If  the 
executive  branch  could  be  more  precise  about 
what  needs  to  be  controlled,  more  attention 
could  be  focused  on  critical  items. 

...Implementation  of  the  "Bucy  Report" 
requires  the  elaboration  of  a  list  of  criti¬ 
cal  technologies  which  is  both  sufficiently 
narrow  to  constitute  an  improvement  over  the 
present  system,  and  sufficiently  precise  to 
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be  useful  for  guiding  the  decisions  of  indi¬ 
vidual  licensing  officers.  The  Department 
of  Defense  has  been  working  on  such  a  list 
for  three  years,  and  the  Committee  was  hope¬ 
ful  that  the  Department  would  have  made 
sufficient  progress  to  permit  the  Committee 
to  sanction  the  "critical  technology 
approach"  in  the  law.  Defense  Department 
testimony  indicated  that  the  effort  is  still 
far  from  complete  and  the  results  uncertain. 
Accordingly,  the  Committee  did  not  feel  pre¬ 
pared  to  mandate  the  implementation  of  the 
approach  as  the  basis  for  export  controls. 
Instead,  the  Committee  officially  sanctioned 
the  study  itself,  directing  that  it  go  for¬ 
ward  and  that  the  Secretary  of  Defense 
report  annually  on  its  progress. 26 


The  Senate  Banking  Committee,  writing  in  a  similar  vein, 
noted  in  its  report  accompanying  S.  737: 


...this  legislation  is  needed  to  bring  about 
appropriate  and  timely  revision  of  the  lists 
of  goods  and  technology  subject  to  export 
license  control.  The  number  of  license  ap¬ 
plications  received  by  the  Department  of 
Commerce  is  expanding  rapidly,  nearing  an 
annual  level  of  80,000  applications  per  year. 
The  increased  applications  reflect  a  failure 
to  prune  the  control  lists  and  to  concentrate 
licensing  requirements  where  they  can  be  most 
effective.  The  Defense  Science  Board  Task 
Force  on  Export  of  U.S.  Technology  recom¬ 
mended  in  a  report  released  February  27, 

1976,  that  export  controls  for  national 
security  purposes  be  focused  upon  retarding 
transfers  of  technology  which  could  signifi¬ 
cantly  enhance  the  military  capability  of 
potential  adversaries.  The  Task  Force 
report  suggested  that  other  controls,  par¬ 
ticularly  on  end  products,  could  be  reduced 
once  effective  controls  on  the  transfer  of 
militarily  critical  technology  were  in 
place.  Three  years  after  the  Task  Force 
report  a  critical  technology  approach  has 
still  to  be  devised  and  implemented.  Failure 
to  implement  the  Task  Force  report  could 
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result  in  controls  which  limit  some  exports 
unnecessarily  while  controlling  insuffi¬ 
ciently  other  exports  which  could  be  seri¬ 
ously  detrimental  to  national  security.22 

***** 

S.  737  requires  that  export  controls 
maintained  for  national  security  purposes 
be  reviewed  by  the  President  every  three 
years  in  the  case  of  controls  maintained 
cooperatively  with  other  nations  and  every 
year  in  the  case  of  unilaterally  maintained 
controls,  with  respect  to  the  countries  to 
which  such  controls  should  apply.  Priority 
in  administering  such  controls  is  to  be 
given  to  preventing  exports  of  militarily 
critical  goods  and  technology,  and  the 
Secretaries  of  Commerce  and  Defense  are 
required  to  review  and  revise  such  controls 
to  insure  they  are  focused  upon  and  limited, 
to  the  maximum  extent  possible  consistent 
with  the  purposes  of  the  bill,  to  militarily 
critical  goods  and  technology  and  the 
mechanisms  through  which  they  may  be  ef¬ 
fectively  transferred.  The  Committee  notes 
with  approval  the  efforts  toward  that  end 
underway  within  the  Administration. 28 


The  authorizing  committees  in  both  the  House  and  Senate 
were  generally  supportive  of  the  critical  technologies  approach 
to  export  controls  and  urged  DOD  to  carefully  weigh  implementa¬ 
tion  of  the  recommendations  of  the  Defense  Science  Board.  How¬ 
ever,  neither  committee  was  willing  to  mandate  the  immediate 
substitution  of  the  critical  technologies  approach  for  more 
traditional  analysis  of  export  license  applications  because  of 
shared  uncertainty  among  the  Executive  Branch  and  the  committees 
over  the  applicability  of  the  approach  to  specific  cases. 

When  the  legislation  reached  both  the  Senate  and  House 
floors,  several  Senators  and  Representatives  were  insistent  that 
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the  critical  technologies  approach  be  implemented  forthwith. 

S.  737  provided  generally  for  the  use  of  the  critical  technol¬ 
ogies  approach  in  the  licensing  of  exports  subject  to  national 
security  export  controls,  directing  in  Section  4(a)(2)(B), 

"In  administering  export  controls  for  national  security  purposes 
as  prescribed  in  Section  3(2) (C)  of  this  Act,  priority  shall 
be  given  to  preventing  the  effective  transfer  to  countries  to 
which  exports  are  controlled  for  national  security  purposes  of 
goods  and  technology  critical  to  the  design,  development,  or 
production  of  military  systems  which  would  make  a  significant 
contribution  to  the  military  potential  of  any  nation  or  combina¬ 
tion  of  nations  which  could  prove  detrimental  to  the  national 
security  of  the  United  States." 

Senator  Jackson,  believing  that  goods  and  technology  without 
direct  application  to  a  military  system  could  nevertheless 
transfer  important  and  militarily  useful  technology,  proposed  an 
amendment  broadening  the  scope  of  the  highest  priority  national 
security  export  controls  so  that  all  critical  goods  and  tech¬ 
nology,  as  opposed  to  militarily  critical  goods  and  technology, 
might  be  subject  to  national  security  export  controls . ^ 

Senator  Stevenson  countered  Senator  Jackson,  proposing  language 
that  would  encourage  the  application  of  national  security  export 
controls  to  include  goods  and  technology  critical  to  the  design 
or  manufacture  of  "existing  or  potential  military  systems  in¬ 
cluding  weapons,  command,  control,  communications,  intelligence 
systems,  and  other  military  capabilities  such  as  countermeas¬ 
ures.30  While  this  language  was  acceptable  to  Senator  Jackson 
and  the  Senate  as  a  whole,  action  in  the  House  and  subsequent 
agreement  in  conference  resulted  in  a  somewhat  different  defini¬ 
tion  of  those  goods  and  technologies  deemed  critical  from  a 
national  security  export  control  standpoint. 

A  point  made  by  both  Senator  Jackson  and  Senator  Stevenson 
was  that  the  critical  technologies  approach,  as  critical 


technology  and  goods  were  defined  in  the  Senate  bill,  was 
feasible  to  implement  immediately.  Both  Senators  apparently 
felt  that  the  existing  commodity  control  list,  subject  to 
specified  DOD  modification  by  way  of  suggestions  to  Commerce, 
would  be  feasible  to  implement  almost  immediately. 

The  issue  of  responsibility  for  identification  of  critical 
technologies  and  either  further  study  or  immediate  implementa¬ 
tion  of  the  critical  technologies  approach  to  export  control 
was  settled  in  a  somewhat  different  manner  by  the  House.  The 
bill,  H.R.  4304  as  reported  by  the  Foreign  Affairs  Committee, 
contained  the  following  provision: 


(d)  Military  Critical  Technologies. — 

(1)  The  Congress  finds  that  the  national 
interest  requires  that  export  controls 
under  this  section  be  focused  primarily  on 
military  critical  technologies,  and  that 
export  controls  under  this  section  be  re¬ 
moved  insofar  as  possible  from  goods  the 
export  of  which  would  not  transfer  military 
critical  technologies  to  countries  to  which 
exports  are  controlled  under  this  section. 

(2)  The  Secretary  of  Defense  shall  deve¬ 
lop  a  list  of  military  critical  technol¬ 
ogies.  In  developing  such  list,  primary 
emphasis  shall  be  given  to — 

(A)  arrays  of  design  and  manufactur¬ 
ing  know-how; 

(B)  keystone  manufacturing,  inspec¬ 
tion,  and  test  equipment;  and 

(C)  goods  accompanied  by  sophisti¬ 
cated  operation,  application,  or  main¬ 
tenance  know-how, 

which  are  not  possessed  by  countries  to 
which  exports  are  controlled  under  this 
section  and  which,  if  exported,,  would  per¬ 
mit  a  major  advance  in  a  weapons  system  of 
any  such  country. 

(3)  The  list  referred  to  in  paragraph 

(2)  shall — 

(A)  be  sufficiently  specific  to  guide 
the  determination  of  any  official  exer¬ 
cising  export  licensing  responsibilities 
under  this  Act;  and 


(B)  provide  for  the  removal  of  export 
controls  under  this  section  from  goods 
the  export  of  which  would  not  transfer 
military  critical  technology  to  countries 
to  which  exports  are  controlled  under 
this  section,  except  for  goods  with 
intrinsic  military  utility; 

(4)  The  list  of  military  critical  tech¬ 
nologies  developed  by  the  Secretary  of 
Defense  pursuant  to  paragraph  (2)  shall 
become  a  part  of  the  commodity  control  list 
subject  to  the  provisions  of  subsection  (c) 
of  this  section. 

(5)  The  Secretary  of  Defense  shall  report 
annually  to  the  Congress  on  actions  taken  to 
carry  out  this  subsection. 


The  Foreign  Affairs  Committee  bill  endorsed  the  critical 
technologies  approach.  It  defined  those  parameters  of  technology 
that  make  them  militarily  critical  for  purposes  of  export  con¬ 
trol.  Such  technologies  or  goods  could  not  be  possessed  by 
countries  to  which  exports  are  controlled  on  national  security 
grounds.  Furthermore,  the  militarily  critical  technologies  list 
would  be  incorporated  into  the  commodity  control  list  at  some 
unspecified  point  in  time. 31 

The  bill  as  reported  by  the  House  Foreign  Affairs  Committee 
came  under  attack  by  Rep.  Ichord  for  its  failure  to  mandate 
immediate  promulgation  of  a  militarily  critical  technologies 
list  and  its  incorporation  as  part  of  the  CCL.  Furthermore, 
Ichord  argued  that  the  Committee  on  Foreign  Affairs  bill,  in 
giving  other  agencies  and  departments  a  statutory  right  to 
contribute  to  the  development  of  a  militarily  critical  goods 
and  technology  list,  failed  to  fully  take  into  account  the  pre¬ 
eminence  of  the  Defense  Department  in  determining  what  technology 
was  and  was  not  related  to  national  security. 32  p0  remedy  these 
shortcomings,  Rep.  Ichord  introduced  the  following  version  of 
Section  5(d)  of  H.R.  4304  as  a  substitute  for  that  proposed  by 
the  Committee  on  Foreign  Affairs: 


48 


(d)  MILITARY  CRITICAL  TECHNOLOGIES — 

(1)  The  Congress  finds  that  the  national 
interest  requires  that  export  controls 
under  this  section  be  focused  primarily 
on  military  critical  technologies,  and 
that  export  controls  under  this  section 
be  implemented  for  goods  the  export  of 
which  would  transfer  military  critical 
technologies  to  countries  to  which  exports 
are  controlled  under  this  section. 

(2)  The  Secretary  of  Defense  shall 
develop  a  list  of  military  critical  tech¬ 
nologies.  In  developing  such  a  list, 
primary  emphasis  shall  be  given  to — 

(A)  arrays  of  design  and  manufacturing 
know-how; 

(B)  keystone  manufacturing,  inspection, 
and  test  equipment;  and 

(C)  goods  accompanied  by  sophisticated 
operation,  application,  or  maintenance 
know-how,  which  are  not  possessed  by 
countries  to  which  exports  are  controlled 
under  this  section  and  which,  if  exported, 
would  permit  a  significant  advance  in  a 
military  system  of  any  such  country. 

(3)  (A)  The  list  referred  to  in  paragraph 

(2)  shall  be  sufficiently  specific  to  guide 
the  determinations  of  any  official  exer¬ 
cising  export  licensing  responsibilities 
under  this  Act;  and 

(B)  The  initial  version  of  this  list 
referred  to  in  paragraph  (2)  shall  be 
completed  and  published  in  an  appropriate 
form  in  the  Federal  Register  not  later 
than  October  1,  1980. 

(4)  The  list  of  military  critical  tech¬ 
nologies  developed  by  the  Secretary  of 
Defense  pursuant  to  paragraph  (2)  shall 
become  a  part  of  the  commodity  control 
list. 

(5)  The  Secretary  of  Defense  shall  report 
annually  to  the  Congress  on  actions  taken 
to  carry  out  this  subsection . 3 3 


As  noted  by  Rep.  Bingham,  the  Ichord  substitute  for  the 
Foreign  Affairs  Committee  version  of  Section  5(d)  differed  in 
three  respects; 


— the  substitute  eliminated  language  intended 
by  the  Foreign  Affairs  Committee  to 
emphasize  critical  technologies  and  relax 
or  remove  export  controls  over  goods  and 
technologies  which  do  not  make  significant 
contributions  to  the  military  potential  of 
other  nations  to  the  detriment  of  U.S. 
national  security; 

— the  substitute  required  completion  and  pub¬ 
lication  of  an  initial  version  of  the  mili¬ 
tary  critical  technologies  list  by  October  1, 
1980,  a  date  that  might  not  be  feasible  for 
DOD  to  meet  in  view  of  its  testimony  to 
several  Congressional  committees; 

— the  substitute  did  not  give  other  agencies 
or  departments  an  opportunity  to  contribute 
their  views  to  the  establishment  of  mili¬ 
tarily  critical  technologies . 34 


In  Bingham's  view  it  was  the  last  point  on  which  he  and  Ichord 
differed  most  significantly. 

Ichord  sought  to  highlight  the  differences  between  his 
substitute  and  the  Foreign  Affairs  Committee  bill  during  the 
course  of  debate,  most  notably  pointing  out  the  urgency  for  im 
plementation  of  the  critical  technologies  approach.  Ichord 
replied: 


I  would  point  out  to  the  gentleman  in  the 
hearing  record  on  H.R.  3216  that  the  Com¬ 
mittee  on  Armed  Services  conducted  is  the 
testimony  of  Mr.  Larry  Brady,  the  Director 
of  the  Export  Control  Agency,  who  has  been 
working  on  this  matter  with  the  Defense 
Department.  Mr.  Battista,  a  staff  counsel, 
asked  him  this  question: 

Can  you  achieve  it  in  180  days? 

Mr.  Brady.  I  do  not  think  so. 

In  what  time  frame  do  you  think? 

Mr.  Brady.  I  think  six  months 
to  a  year,  perhaps.  Six  months 
to  a  year. 


I  would  state  to  the  gentleman  from  New  York 
that  I  personally  called  Dr.  Ruth  Davis. 

She  gave  me  the  assurance,  and  Dr.  Ruth 
Davis  has  the  overall  responsibility  for 
the  establishment  of  this  approach,  that  she 
can  put  it  into  being  in  1  year?  so  I  have 
no  doubt  about  their  being  able  to  institute 

the  approach. 35 

Following  a  lengthy  debate,  the  House  accepted  the  Ichord 
substitute  for  Section  5(d)  in  lieu  of  that  proposed  by  the 
Foreign  Affairs  Committee. 

The  results  of  the  Conference  Committee  carried  forward  the 
most  significant  provisions  of  the  House-passed  version  of  the 
military  critical  technologies  list  requirement.  The  conference 
report  deleted  the  statement  of  findings  of  the  Congress  in 
Section  5(d)(1)  and  reiterated  the  responsibility  of  the  Secretary 
of  Commerce,  in  consultation  with  the  Secretary  of  Defense,  for 
the  formulation  and  review  of  the  national  security  commodity 
control  list.  The  Conference  Committee  also  opted  for  language 
making  clear  that  the  Secretary  of  Defense  bore  primary  but  not 
sole  responsibility  for  the  development  of  the  militarily 
critical  technologies  list. 

The  conferees  accepted  the  wisdom  of  Rep.  Ichord  with 
respect  to  the  time  scale  in  which  the  initial  version  of  the 
militarily  critical  technologies  could  be  promulgated,  as  well 
as  the  desirability  of  adding  items  on  the  list  to  the  CCL  in 
accordance  with  the  more  general  mechanisms  by  which  items  are 
to  be  placed  on  the  commodity  control  list.  The  conferees  also 
accepted  the  need  for  the  militarily  critical  technologies  list 
to  be  specific  enough  for  use  in  export  licensing.  In  addition, 
the  requirement  that  the  Secretary  of  Defense  report  annually 
with  respect  to  his  actions  to  implement  Section  5(d)  of  the 
Export  Administration  Act  was  retained. 36 

In  sum.  Section  5(d),  mandating  the  creation  of  an  initial 
version  of  the  militarily  critical  technologies  list,  stemmed 


largely  from  the  House  of  Representatives  debate  on  an  amendment 
offered  by  Rep.  Ichord  that  was  in  reality  very  close  to  the 
version  of  the  subsection  offered  by  the  Committee  on  Foreign 
Affairs . 

E.  EXPORT  LICENSES 

Section  5(e)  of  the  Export  Administration  Act  of  1979 
stemmed  from  concern  by  both  the  House  Foreign  Affairs  Committee 
and  the  Senate  Banking  Committee  about  the  delays  encountered  by 
export  license  applicants  in  obtaining  licenses  for  products 
requiring  validated  licenses.  Hearings  on  revision  and  exten¬ 
sion  of  the  Export  Administration  Act  documented  many  delays, 
leading  both  committees  to  conclude  that  the  creation  of  a  new 
class  of  licenses  and  their  use  in  controlling  exports  pursuant 
to  national  security  export  controls  would  be  beneficial  in  two 
senses . 

First,  the  use  of  the  new  license — the  qualified  general 
license — would  accelerate  the  licensing  process  for  goods  and 
technology  not  deemed  militarily  critical  but  still  subject  to 
national  security  export  controls.  Secondly,  the  use  of  the 
qualified  general  license  would  permit  licensing  officers  in  the 
Commerce  Department  and  their  colleagues  in  the  Defense  Depart¬ 
ment,  as  well  as  other  agencies,  to  focus  their  attention  on 
those  more  significant,  militarily  critical  goods  and  technol¬ 
ogies  . 

The  conferees  resolved  relatively  minor  differences 
between  the  House  and  Senate  versions  of  the  subsection  by 
merging  the  two.  The  resulting  language  followed  that  pro¬ 
posed  by  the  House  with  respect  to  the  use  of  the  qualified 
general  license  wherever  possible  and  followed  that  proposed 
by  the  Senate  with  respect  to  procedures  for  the  approval  of 
items  that  can  be  exported  with  a  qualified  general  license  as 
well  as  allowing  more  time  for  establishing  those  procedures . 
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F.  FOREIGN  AVAILABILITY  AND  NATIONAL  SECURITY  EXPORT  CONTROLS 

Section  5(f)  of  the  Export  Administration  Act  of  1979  sets 
forth  the  standards  for  implementing  export  controls  for  national 
security  purposes  when  foreign  availability  of  goods  or  technology 
as  defined  in  Section  4(c)  is  alleged  to  exist.  The  language 
of  Section  5(f)  represented  a  compromise  between  the  language 
proposed  by  the  authorizing  committees  intended  to  permit  most 
exports  if  foreign  availability  could  be  demonstrated,  and 
language  offered  by  Reps.  Wolff,  Miller,  and  Ichord,  and  Senators 
Jackson  and  Moynihan  intended  to  maintain  national  security  ex¬ 
port  controls  even  though  foreign  availability  might  be  thought 
to  exist. 

The  Senate  Banking  Committee  reported  S.  737  with  general 
provisions  regarding  foreign  availability  which  instructed  the 
President  to  refrain  from  imposing  export  controls  for  either 
foreign  policy  or  national  security  reasons  where  goods  or  tech¬ 
nology  were  available  without  restriction  from  sources  outside  the 
United  States  in  significant  quantities  and  comparable  in  quality 
to  those  produced  in  the  United  States,  unless  the  President 
determines  that  adequate  evidence  has  been  presented  to  him 
demonstrating  that  such  controls  would  further  U.S.  foreign 
policy  or  national  security  objectives.®® 

When  the  Senate  bill  reached  the  floor,  several  amendments 
relating  to  foreign  availability  were  offered.  Senator  Moynihan, 
expressing  concern  about  the  quality  of  information  used  to 
establish  foreign  availability,  offered  an  amendment  which  pro¬ 
vided  : 


In  assessing  foreign  availability,  no  weight 
may  be  accorded  representations  as  to  foreign 
availability  by  an  applicant  for  an  export 
license,  unless  sworn  to  in  writing  by  the 
chief  executive  officer  of  the  applicant. 

Such  sworn  representations  without  adequate 
independent  corroboration  shall  not  consti¬ 
tute  reliable  evidence. 
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Senator  Stevenson,  noting  the  legal  implications  of  a 
sworn  statement  by  a  corporate  officer  and  the  potential  for 
complicated  judicial  proceedings  arising  from  such  statements 
which  might  further  restrain  U.S.  exports,  suggested  an  amendment 
to  that  proposed  by  Senator  Moynihan  which  would  impose  a  more 
rigorous  standard  of  proof  of  foreign  availability  without  re¬ 
quiring  sworn  statements . Senator  Moynihan  found  this  standard 
of  proof  acceptable. 

Senators  Stevenson  and  Heinz  then  proposed  an  amendment  to 
their  own  Banking  Committee  bill  which  would  instruct  the 
President  to  initiate  international  negotiations  to  eliminate 
foreign  availability  of  goods  and  technology  for  which  the 
United  States  found  it  necessary  to  continue  to  impose  national 
security  export  controls,  despite  a  finding  of  foreign  availa¬ 
bility.  In  essence,  the  President  was  instructed  to  eliminate 
the  condition,  "available  without  restriction,"  through  negotia¬ 
tions  if  national  security  export  controls  were  to  be  retained 
on  products  or  technology  otherwise  available  from  foreign 
sources . 

Another  issue  addressed  on  the  floor  of  the  Senate  was  the 
availability  to  the  Department  of  Commerce  of  information 
bearing  on  foreign  availability  held  by  various  U.S.  Government 
agencies.  There  was  a  perception  well  articulated  by  Senator 
Jackson  that  the  Commerce  Department  was  not  taking  full  advantage 
of  or  was  not  being  provided  with  information  held  by  the  various 
departments  and  agencies  concerned  with  foreign  military  capa¬ 
bility  that  would  bear  on  determinations  of  foreign  availability. 
Senator  Jackson  proposed  the  following  language: 

Each  department  or  agency  of  the  United 
States  with  responsibilities  with  respect  to 
export  controls,  including  intelligence 
agencies,  consistent  with  the  protection  of 
intelligence  sources  and  methods,  shall 
furnish  information  concerning  foreign 
availability  of  such  goods  and  technologies 
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to  the  Office  of  Export  Administration  and 
such  Office  when  requested  or  where  appro¬ 
priate  shall  furnish  the  information  it 
gathers  and  receives  to  such  departments  and 
agencies . 4^ 


Senator  Jackson  expounded  on  the  intent  of  his  amendment,  fairly 
summarizing  the  concern  of  many  Senators: 


...this  amendment  is  intended  to  make  it 
clear  that  the  various  departments  and 
agencies  involved  in  the  export  control 
process  have  an  obligation  to  furnish 
foreign  availability  information  to  the 
Office  of  Export  Administration  and  that 
OEA,  in  turn,  is  obligated  to  make  it 
available  to  those  departments  and  agencies. 
OEA's  role  should  be  viewed  primarily  as  one 
of  coordination  of  the  existing  efforts  by 
departments  and  agencies  to  avoid  duplica¬ 
tion  and  to  assure  that  information  is 
shared.43 


Having  addressed  some  of  the  questions  about  data  affecting  judg¬ 
ments  with  respect  to  foreign  availability,  the  Senate  then  turned 
its  attention  to  dealing  with  the  sale  of  goods  or  technology 
subject  to  national  security  export  controls  when  foreign  availa¬ 
bility  was  found  to  exist. 

The  bill  reported  by  the  Senate  Banking  Committee  required 
the  President  to  grant  export  licenses  if  foreign  availability 
were  found  to  exist  for  goods  or  technology,  unless  the  President 
determined  he  had  adequate  information  justifying  continued  ap¬ 
plication  of  export  controls.44  Senator  Moynihan  proposed  an 
amendment  intended  to  strengthen  the  negotiating  position  of  the 
United  States  vis-a-vis  its  COCOM  partners  by  explicitly  authoriz¬ 
ing  the  imposition  of  trade  sanctions  against  COCOM  partners  who 
did  not  cooperate  fully  with  the  United  States  in  the  restriction 
or  regulation  of  international  commerce  in  militarily  critical 
technologies  or  goods.43 
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Senators  Stevenson  and  Heinz,  noting  that  the  Moynihan 
amendment  was  a  rather  blunt  and  somewhat  impractical  instrument 
of  foreign  policy  for  dealing  with  our  allies,  offered  a  substi¬ 
tute  instructing  the  President  to  undertake  negotiations  with 
friends  and  allies  in  order  to  eliminate  foreign  availability  in 
militarily  critical  goods  or  technologies.4*5  The  Stevenson/Heinz 
substitute  provided  specifically  for  the  following: 


Whenever  the  President  has  reason  to 
believe  goods  or  technology  subject  to  ex¬ 
port  control  for  national  security  purposes 
by  the  United  States  may  become  available 
to  controlled  countries  from  other  countries, 
the  President  shall  promptly  initiate  nego¬ 
tiation  with  the  governments  of  such 
countries  to  prevent  such  foreign  availa¬ 
bility.  In  any  instance  in  which  such  nego¬ 
tiations  fail  to  prevent  or  secure  the 
removal  of  such  foreign  availability  and  the 
President  requires  additional  authority  to 
take  effective  action  toward  that  end,  the 
President  shall  report  fully  to  the  Congress 
and  where  appropriate  recommend  measures 
to  secure  the  removal  of  such  availability.47 


Stevenson  argued  that  his  amendment  retained  the  same  general 
authority  of  the  Moynihan  amendment  but  did  not  immediately  raise 
the  specter  of  trade  sanctions  against  a  friendly  nation  or  ally 
because  of  differing  views  over  the  sensitivity  of  a  particular 
good  or  technology  being  sold  to  the  Soviet  Union,  its  Warsaw 
Treaty  Organization  allies,  or  the  PRC.4*5 

The  Senate,  we  see,  raised  many  issues  and  offered  at  least 
partial  solutions  with  respect  to  the  interpretation  of  the 
meaning  of  foreign  availability  within  the  context  of  national 
security  export  controls.  These  issues  were  also  debated  by  the 
House. 

As  noted  in  the  report  of  the  Foreign  Affairs  Committee: 

With  the  increasing  ability  of  other 
high  technology  producers  to  compete  with 
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the  United  States  in  the  world  market,  the 
ability  of  the  United  States  unilaterally 
to  deny  goods  and  technology  to  the  communist 
countries  is  increasingly  being  eroded. 

H.R.  4304  seeks  to  take  account  of  this 
reality  and  to  strengthen  the  presumption 
of  the  Act  against  unilateral  controls.49 


The  House  Committee  presented  the  House  a  bill  intended  to  ac¬ 
complish  three  purposes: 


— require  the  Secretary  of  Commerce  to  con¬ 
tinually  monitor  foreign  availability  of 
goods  and  technologies  requiring  a  vali¬ 
dated  export  license; 

— require  the  Secretary  of  Commerce  to 
verify  foreign  availability; 

— require  the  President  to  attempt  through 
negotiations  to  achieve  agreement  within 
COCOM  on  the  scope  of  national  security 
export  controls.-50 


When  the  House  bill  reached  the  floor  of  the  House  for 
debate,  several  amendments  were  offered  with  respect  to  foreign 
availability  and  were  accepted  by  the  bill’s  sponsors.  Represen¬ 
tative  Lester  Wolff,  who  had  made  several  suggestions  incorporated 
into  the  bill  when  the  Committee  on  Foreign  Affairs  considered 
the  legislation,  offered  an  amendment  with  respect  to  the  provi¬ 
sions  governing  the  negotiation  of  international  agreements  to 
eliminate  foreign  availability  which  was  accepted  by  Reps.  Bingham 
and  Lagomarsino  on  behalf  of  the  bill's  sponsors.  The  Wolff  amend¬ 
ment  made  clear  that  immediately  upon  a  Presidential  determination 
that  foreign  availability  existed  for  a  militarily  critical  tech¬ 
nology  or  good,  the  Secretary  of  State  should  undertake  negotia¬ 
tions  to  eliminate  such  availability.^ 

A  second  amendment  offered  by  Rep.  Wolff  introduced  the 
standard  of  proof  of  foreign  availability  used  in  the  Senate  bill 
as  amended  by  Senators  Moynihan,  Stevenson,  Jackson,  and  Heinz, 
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and  provided  that  judgments  with  respect  to  foreign  availability 
be  based  on  "reliable  evidence  including  scientific  or  physical 
examination,  expert  opinion  based  upon  adequate  factual  opinion, 
or  intelligence  information. " 52 

Representative  Wolff  also  offered  on  the  floor  of  the  House 
language  proposed  by  Senator  Jackson  with  respect  to  the  sharing 
of  intelligence  information  among  the  Department  of  Commerce  and 
other  agencies  or  departments  first  proposed  on  the  Senate  side 
by  Senator  Jackson. 53  This  amendment  was  also  accepted  by  Rep. 
Bingham,  with  a  clear  understanding  based  on  a  colloquy  between 
Bingham  and  Rep.  Ichord  that  the  Commerce  Department  was  to  be 
an  agency  of  intelligence  analysis  and  assessment,  not  an  agency 
for  intelligence  collection. 54 

The  Conference  on  the  Export  Administration  Act  resolved 
the  minor  differences  between  Section  5(f)  by  opting  for  Senate 
language  with  respect  to  the  international  negotiations  to  be 
undertaken  to  eliminate  foreign  availability  and  generally 
agreeing  to  the  position  of  the  House  on  other  subsections  of 
Section  5(f),  the  language  of  which  drew  heavily  from  the  Senate 
measure  in  the  first  instance. 

It  is  noteworthy  that  there  was  little  debate  on  the  floor 
of  either  the  House  or  Senate  on  the  meaning  of  the  terms, 
"available  without  restriction,"  or  "available  in  significant 
quantity,"  or  "comparable  quality."  These  terms  were  debated 
in  1977,  but  their  meaning  has  not  grown  clearer  with  the  passage 
of  time. 56 

G.  INDEXING 

One  of  the  more  controversial  provisions  of  Section  b  of 
the  Export  Administration  Act  of  1979  is  Section  5(g)  which 
requires  indexing  of  the  specifications  used  to  establish 
national  security  controls  over  the  exports  of  goods  and  tech¬ 
nology.  The  basic  premise  of  Section  5(g)  is  that  as  the  per¬ 
formance  capability  of  goods  or  technology  improves  over  time, 
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controls  on  less  capable  goods  and  technology  should  be  relaxed 
or  foregone  completely  as  the  newer,  more  capable  goods  or  tech¬ 
nology  reach  the  international  market.  In  order  to  facilitate 
such  relaxation  of  controls,  Section  5(g)  provides  that  the 
Secretary  of  Commerce  shall  develop  procedures  which  permit 
annual  review  of  the  performance  specifications  or  parameters 
used  to  identify  controlled  goods  or  technologies . 5^ 

Section  5(g)  also  includes  a  provision  urging  the  Secretary 
of  Commerce  to  remove  site  visitation  requirements  where  appro¬ 
priate  from  various  safeguards  requirements  imposed  in  the  terms 
and  conditions  of  export  licenses  on  certain  goods  or  technologies 
to  certain  destinations.  This  provision  was  proposed  by  Senator 
Stevenson  and  was  motivated  by  his  desire  to  reduce  the  burden 
of  government  regulation  on  smaller  exporters  who  cannot  afford 
to  open  branch  offices  in  foreign  countries  solely  for  the 

•  ■  V 

purpose  of  monitoring  compliance  with  the  terms  of  export 
licenses.  This  provision  was  adopted  by  the  Senate  Banking  Com¬ 
mittee  and  was  adopted  by  the  Senate  with  no  further  discussion.58 

Both  elements  of  Section  5(g)  were  proposed  by  the  House  and 
Senate  authorizing  committees  in  response  to  complaints  by  in¬ 
dustry  representatives  who  appeared  before  the  committees  during 
both  1978  and  1979  to  discuss  specific  proposed  exports  as  well 
as  the  more  general  problems  of  conducting  international  commerce 
under  terms  and  conditions  imposed  by  the  Export  Administration 
Act.59  The  action  proposed  by  the  authorizing  committees  was 
intended  to  alleviate  some  of  the  concerns  about  the  inhibitions 
on  the  development  of  overseas  markets  for  American  goods, 
services,  and  technology  without  substantially  reducing  control 
on  those  goods  or  technologies  which  might  have  significant 
military  applications.60 

During  Senate  debate  on  the  provisions  of  Section  5(g), 
Senator  Jackson  proposed  an  amendment  to  delete  the  indexing 
provisions  of  the  section  in  its  entirety,  arguing: 


59 


The  thrust  of  the  provision — which  this 
amendment  would  delete — is  to  substitute 
factual  investigation  and  technical  analysis 
with  a  simple-minded  litmus  paper  test.  To 
suggest  by  law  that  the  relative  rates  of 
obsolescence  of  United  States  and  Soviet  tech¬ 
nology  is  predictable  and  measurable  is 
dangerous  folly. 


Senator  Jackson  proposed  an  amendment  which  substituted  a  require¬ 
ment  that  the  Secretary  of  Commerce  reduce  delays  in  implementing 
decisions  to  relax  or  remove  national  security  controls  which  was 
accepted  by  the  Senate. 

However,  during  debate  on  the  provision  in  the  House,  the 
position  of  the  authorizing  committees  was  sustained  despite 
efforts  by  Rep.  Ichord  to  amend  the  House  bill  on  the  floor. 

Noted  Ichord  during  the  debates 


...this  indexing  concept  envisions  the 
establishment  of  thresholds  below  which 
goods  or  technology  would  no  longer  be 
subject  to  controls... 

Mr.  Chairman,  I  submit  this  concept 
is  flawed  in  two  respects.  First,  it  is 
an  attempt  to  forecast  technology  in  ad¬ 
vance  and  predetermine  the  state  of  the  art 
at  a  given  time.  I  submit  this  is  a  very 
dangerous  way  to  establish  our  export  con¬ 
trols  . 

One  cannot  tell  whether  a  particular 
technology,  today,  is  going  to  be  obsolete 
on  January  1,  1980,  or  January  1,  1981.  We 
already  have  the  authority  on  page  10  [of 
the  House  bill]  to  review  the  items  on  the 
control  list.  I  think  it  particularly 
dangerous  to  proceed  with  such  a  vague, 
ambiguous  control  concept. 6 2 


Representative  Couter  noted  further,  in  opposition  to  the  in¬ 
dexing  provision: 


I  think  in  order  to  protect,  in  order  to 
give  substance  to  the  balance  of  the  par¬ 
ticular  bill,  particularly  to  the  Ichord 
amendment,  we  have  to  make  sure  that  we  are 
not  giving  or  not  selling  technology  which 
may  not  be  the  latest  here,  but  nevertheless, 
which  may  be  two  or  three  generations  ahead 
of  foreign  technology,  Soviet  technology  if 
you  wi 1 1 . 6 ^ 


These  considerations,  while  important  and  valid,  were  nevertheless 
misdirected,  as  noted  by  Rep.  Bingham.  The  provision,  Bingham 
pointed  out,  affected  procedures  for  review  of  performance  speci¬ 
fications,  not  the  specifications  themselves,  and  technology  that 
was  beyond  the  capability  of  the  Soviets  to  produce  themselves 
would  remain  controlled,  even  if  it  were  not  state  of  the  art  in 
the  United  States  or  in  Western  Europe.64 

This  point  was  underscored  by  Rep.  Conte,  who  noted: 


First,  let  me  emphasize  that  the  bill 
language  does  not  mandate  indexing  of  certain 
goods  after  the  performance  levels  of  such 
goods  have  risen;  it  permits  this  indexing. 

The  Secretary  of  Commerce,  whom  we  assume  will 
be  working  in  close  coordination  with  the 
Secretary  of  Defense  and  Secretary  of  State 
is  allowed  to  periodically  reevaluate  require¬ 
ments  for  validated  and  qualified  general 
licenses  for  high  technology  goods. 

As  Members  of  the  House  know,  the  con¬ 
cept  of  indexing  high  technology  items  has 
been  agreed  to  by  COCOM . . . .  COCOM  already  pro¬ 
vides  for  periodic  review  of  performance 
parameters  of  goods.  The  indexing  provision 
in  this  bill  merely  provides  for  a  more 
orderly,  comprehensive  reassessment  of  over¬ 
all  product  technology.  If  the  United  States, 
due  to  slow  reevaluation  of  national  security 
requirements,  fails  to  allow  the  exports  of 
high  technology  goods  which  in  no  way  jeopar¬ 
dize  our  security,  then  we  are  hurting  our 
balance  of  trade  and  our  competitive  edge  in 
a  market  area  that  is  very  important  to  our 
economy  today  and  looks  as  though  it  will 


61 


i 


1 


become  more  and  more  crucial  m  the  years  to 
come . D  3 


The  House  sustained  the  position  of  the  Committee  on  Foreign  Af¬ 
fairs  requiring  the  Secretary  of  Commerce  to  develop  procedures 
which  would  permit  indexing  where  appropriate  as  often  as 
annually.  This  position  was  agreed  to  in  conference  with  the 
Senate  and  enacted  into  law. 

In  addressing  the  operational  implications  of  the  indexing 
provisions  of  Section  5(g),  the  conferees  set  forth  their  intent: 


The  indexing  provision  is  not  intended  to 
authorize  the  automatic  decontrol  of  goods 
and  technologies  in  accordance  with  prior 
projections  of  obsolescence.  The  committee 
on  conference  expects  that,  prior  to  ef¬ 
fectuating  any  scheduled  removal  or  relaxa¬ 
tion  of  a  control,  a  current  appraisal  will 
be  made  to  assure  that  prior  objections  have 
actually  materialize,  [sic]  The  committee 
of  conference  also  wishes  to  make  it  clear 
that  the  indexing  provision  is  in  no  way  to 
be  interpreted  to  authorize  decontrol  of 
items  which  are  obsolete  by  U.S.  standards, 
but  would  nevertheless  make  a  significant 
contribution  to  the  military  potential  of 
the  Soviet  Union  or  other  adversary  nation.6^ 


The  Conference  Committee  sought  with  this  language  to  make  its 
intent  clear,  emphasizing  the  procedural  authorities  of  the 
Secretary  of  Commerce  to  establish  indexing  procedures  but 
providing  direction  that  such  procedures  not  result  in  automatic 
decontrol.  Rather,  the  conferees  desired  that  decontrol  occur 
on  the  basis  of  sound  technical  assessments  of  actual,  not  pro¬ 
jected  capabilities  and  states  of  art  of  various  technologies. 


H.  TECHNICAL  ADVISORY  COMMITTEES 

Section  5(h)  of  the  Export  Administration  Act  of  1979  expands 
the  authorities  of  the  Secretary  of  Commerce  as  well  as  other 
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departments  to  utilize  the  services  of  technical  advisory  com¬ 
mittees  appointed  by  the  Secretary  of  Commerce  for  the  purpose 
of  obtaining  private  sector  views  and  advice  on  the  administration 
of  export  controls.  The  Senate  bill  basically  carried  forward 
earlier  provisions  of  law.  The  House  bill,  at  the  suggestion 
of  Rep.  Wolff  before  the  Foreign  Affairs  Committee,  authorized 
access  to  technical  advisory  committees  explicitly  by  the 
Defen3e  Department  and  other  departments  and  agencies  engaged 
in  the  export  control  process  on  the  theory  that  they,  too, 
should  benefit  from  direct  private  sector  input  into  their 
administrative  activities  and  proceedings . ®?  The  technical 
advisory  committees  are  further  charged  with  being  the  first 
filter  through  which  claims  or  assertions  of  foreign  availability 
must  pass.®®  The  conferees  basically  opted  to  combine  the  two 
somewhat  different  versions  of  the  section  dealing  with  technical 
advisory  committees  adopted  by  the  Senate  and  House  respectively 
without  substantially  altering  the  scope  of  responsibilities 
given  such  committees.®9 

I.  MULTILATERAL  EXPORT  CONTROLS 

Section  5 ( i )  of  the  Export  Administration  Act  serves  as  the 
specific  statutory  basis  for  United  States  participation  in  the 
informal  Coordinating  Committee  known  as  COCOM,  consisting  of 
the  NATO  countries  (less  Iceland)  and  Japan.  Section  5(i)  re¬ 
placed  the  Mutual  Defense  Assistance  Control  Act  of  1951 — the 
"Battle  Act" — as  the  statutory  basis  of  such  participation. 

The  objective  of  language  proposed  in  both  the  House  and 
Senate  with  respect  to  multilateral  export  controls  was  the  same — 
promote  better  and  more  effective  control  over  the  sale  of  goods 
and  technologies  to  the  Soviet  Union  and  its  allies  that  might 
make  a  significant  contribution  to  the  military  potential  of 
those  nations — the  principal  adversaries  posing  a  national 
security  threat  to  all  NATO  members.  As  noted  in  the  House 
Foreign  Affairs  Committee  Report: 


The  committee  feels  that  the  main  prob¬ 
lem  with  COCOM  is  that  the  United  States  has 
sought  to  impose  broader  controls  on  COCOM 
than  the  other  members  have  been  willing  to 
accept  and  enforce,  and  has  then  disregarded 
evasions  of  the  controls  by  the  other  members 
out  of  fear  that  attempts  to  enforce  the 
controls  would  undermine  the  COCOM  system. 70 

One  aspect  of  multilateral  export  controls  of  great  concern  to 
some  members  of  Congress  and  to  the  Executive  Branch  as  well  was 
the  subject  of  re-export  controls.  While  the  House  Foreign  Af¬ 
fairs  Committee  thought  such  controls  might  be  ill  advised,  a 
majority  of  both  the  House  and  Senate  continued  to  believe  that 
such  controls  were  warranted.  Hence,  both  the  House  and  Senate 
agreed  to  retain  the  current  authority  to  impose  re-export  con¬ 
trols  over  U.S. -origin  goods  and  technology  from  COCOM  countries 
to  third  countries. 71 

Section  5(i)  requires  the  President  to  participate  in  COCOM 
activities  "with  a  view  toward  reaching  agreement  on  publishing 
the  COCOM  list  and  procedures,  holding  periodic,  high  level 
meetings  of  COCOM-member  governments,  reducing  the  scope  of  the 
COCOM  controls,  and  establishing  more  effective  enforcement 
procedures ." 72  The  House  Foreign  Affairs  Committee  further  ex¬ 
pressed  the  view  that  the  United  States  "should  offer  a  reduction 
in  the  scope  of  the  controls  in  exchange  for  more  effective  en¬ 
forcement  procedures . "73 

J.  MONITORING  OF  COMMERCIAL  AGREEMENTS  WITH  CERTAIN  COUNTRIES 
Section  5 ( j )  of  the  Export  Administration  Act  was  proposed 
by  the  Administration  as  a  result  of  studies  it  undertook  pur¬ 
suant  to  the  Export  Administration  Act  Amendments  of  1977  with 
respect  to  the  transfer  of  technical  data. 74  as  noted  by  the 
House  Foreign  Affairs  Committee: 

The  committee  believes  that  such  re¬ 
porting  [on  commercial  scientific  and 
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technical  agreements]  is  necessary  to  enable 
the  Secretary  to  monitor  technology  trans¬ 
fers  through  such  agreements.  Reporting, 
for  example,  would  alert  the  Commerce 
Department  to  possible  technology  transfers 
which  might  take  place  in  the  future  under 
an  agreement,  and  would  enable  the  Depart¬ 
ment  to  make  clear  to  the  U.S.  firm  involved 
that  a  license  would  be  required  for  the 
transfer  to  take  place. 75 


The  provision  was  not  controversial  and  was  not  commented  upon 
further  during  Congressional  debate. 

K.  NEGOTIATIONS  WITH  OTHER  COUNTRIES 

Section  5(k)  of  the  Export  Administration  Act  vests 
responsibility  for  international  negotiations  for  the  purposes 
of  negotiating  multilateral  export  controls  with  the  Department 
of  State.  This  provision  was  requested  by  the  Administration 
and  was  intended  to  replace  similar  authorities  found  in  the 
1951  "Battle  Act."76 

L.  DIVERSION  TO  MILITARY  USE  OF  CONTROLLED  GOODS  OR  TECHNOLOGY 

Section  5(1)  provides  for  the  automatic  termination  of  ex¬ 
ports  and  the  undertaking  of  additional  necessary  steps  to  halt 
the  use  of  goods  or  technology  exported  pursuant  to  a  license 
granted  should  such  goods  or  technology  be  used  in  the  manufacture 
of  items  on  the  U.S.  Munitions  List  contrary  to  the  terms  or  con¬ 
ditions  of  the  export  license*  This  amendment  offered  in  the 
House  by  Rep.  Clarence  Miller  grew  out  of  the  continuing  debate 
triggered  by  revelations  of  the  Soviet  Union's  use  of  facilities 
at  Kama  River  to  build  trucks  for  the  Soviet  Army.77 

Section  5(1)  was  meant  to  be  a  companion  piece  of  legislation 
accompanying  Section  5(a)(3),  discussed  above.  Representative 
Miller  noted  during  debate  on  the  amendment: 

All  we  are  saying  with  this  amendment 
is  that  if  by  chance  the  "safeguards"  and 
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"end-use"  statements  fail;  if  by  chance  we 
made  a  mistake  by  transferring  the  tech¬ 
nology — and  that  it  can  be  shown  that  the 
Soviets  are  using  the  exports  for  military 
purposes--then  we  must  stop  the  further  flow 
of  goods  and  services  which  will  contribute 
or  support  the  diversion. 78 

Representative  Bingham  agreed  to  accept  the  amendment,  noting  that 
the  amendment  might  require  further  clarification  at  some  later 
point  in  time. 

In  fact,  the  conferees  made  one  change  which,  it  was  argued, 
significantly  narrowed  the  scope  of  the  amendment.  As  originally 
proposed,  Section  5(1) (2)  defined  diversion  to  significant 
military  use  to  "include  but  ...  not  (be)  limited  to,  the  use 
of  the  goods  or  technology  in  the  design  or  production  of  any 
item  on  the  U .S.  Munitions  List."88 

The  conferees  deleted  the  phrase,  "include  but  not  limited 
to,"  thereby  in  the  view  of  Rep.  Ichord  failing  to  define  as  a 
diversion  the  use  of  an  item  for  the  design  and  manufacture  of  an 
item  on  the  COCOM  commodity  control  list,  the  COCOM  nuclear  list, 
or  the  U.S.  nuclear  list.81  On  the  basis  of  a  colloquy  between 
Rep.  Bingham  and  Rep.  Ichord,  it  was  made  clear  that  the  key 
feature  of  the  Conference  Report  is  the  requirement  for  automatic 
suspension  of  exporting  authority  should  a  diversion  of  a  dual- 
purpose  item,  be  it  a  good  or  a  technology,  for  the  purpose  of 
designing  or  manufacturing  a  military  item  be  detected.  On  the 
basis  of  that  colloquy.  Rep.  Ichord  cast  his  vote  for  final  pas¬ 
sage  of  the  Conference  Report.  While  Rep.  Miller  persisted  in 
arguing  that  the  conferees  had  distorted  the  intent  of  his 

• 

amendment  beyond  recognition  and  urged  his  colleagues  to  reject 
the  Conference  Report,  in  the  end,  his  protests  went  unheeded 
and  on  September  28,  1979,  the  House  completed  the  legislative 
process,  enacting  the  Conference  Report  by  a  vote  of  321  to  19. 
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M.  SUMMARY  CONSIDERATIONS 


The  requirements  of  Section  5  of  the  Export  Administration 
Act  of  1979  are  quite  elaborate.  They  reflect  a  keen  Congres¬ 
sional  eye  toward  both  the  benefits  of  national  security  export 
controls  as  well  as  the  risks  of  such  controls  for  the  overall 
health  of  the  U.S.  economy.  Even  the  staunchest  supporters  of 
export  controls  publicly  defended  their  position  by  emphasizing 
that  they  seek  only  better  national  security,  not  unreasonable 
limitations  on  the  ability  of  the  American  private  sector  to 
compete  abroad . 

The  enactment  of  the  requirement  that  the  Department  of 
Defense  prepare  a  list  of  militarily  critical  technologies  arose 
because  such  a  requirement  could  be  interpreted  two  ways.  Some 
members  of  Congress  and  their  staffs  interpreted  the  MCTL  re¬ 
quirement  as  leading  to  a  narrowing  of  the  goods  and  technologies 
subject  to  export  control,  if  not  immediately,  then  perhaps  in 
the  coming  years  as  technology  and  goods  were  indexed  and  as  our 
COCOM  partners  moved  toward  the  American  "critical  technologies 
approach"  to  export  control.  Others  in  Congress  believed  that 
the  MCTL  would  simply  enable  the  Commerce  Department  to  better 
understand  the  implications  of  exports  to  Eastern  Europe  and  the 
PRC,  leading  the  Department  to  do  a  more  rigorous  license  ap¬ 
plication  review,  perhaps  resulting  in  an  increase  in  the  number 
of  license  applications  rejected. 

Let  us  turn  now  to  a  brief  consideration  of  the  different 
ways  in  which  the  initial  version  of  the  MCTL  may  be  used  by 
various  constituencies  who  have  a  stake  in  the  outcome  of  the 
efforts  to  construct  such  a  list. 
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VI.  USES  OF  THE  MILITARILY  CRITICAL  TECHNOLOGIES  LIST 


It  is  not  surprising  in  view  of  the  complex  history  of  the 
Militarily  Critical  Technologies  List  that  there  are  several 
possible  uses  of  the  MCTL  which  were  not  envisioned  by  the 
Congress.  This  section  of  the  report  engages  in  some  speculation 
with  regard  to  the  possible  applications  of  the  MCTL  by  various 
users.  Such  uses  may  bear  on  the  form  and  content  of  the  initial 
and  subsequent  versions  of  the  MCTL. 

A.  CONGRESSIONAL  USES  OF  THE  MCTL 

The  critical  technologies  approach  won  support  of  many 
members  of  Congress  with  widely  divergent  views  on  the  question 
of  East-West  trade.  It  should  therefore  not  be  surprising  to 
see  members  of  Congress  and  their  staffs  look  to  the  MCTL  for 
guidance  regarding  the  advisability  of  specific  proposed  exports 
and  reach  different  conclusions  about  the  utility  of  the  MCTL. 

It  is  likely  that  advocates  of  economic  warfare  with  the  Soviet 
Union  and  its  allies  will  review  the  MCTL  and  future  U.S.  exports 
and  argue  that  specific  transactions  should  be  prohibited  or 
specific  products  or  technologies  be  embargoed  simply  because 
the  product  or  technology  is  on  the  MCTL.  This  position  over¬ 
states  the  immediate  utility  of  the  initial  MCTL  which  is  not 
now  intended  to  be  a  control  or  embargo  list,  but  which  will  in 
time  evolve  into  one.l  On  the  other  hand  the  mere  existence 
cf  even  the  critical  list  invites  review  of  future  export 
license  applications  by  those  members  of  Congress  and  their 
staffs  who  have  long  felt  the  U.S.  was  too  permissive  with 
respect  to  the  sale  of  technology  to  second  guess  the  Commerce 
and  Defense  Departments.  Some  of  the  second  guessing  may  also 
be  applied  retroactively  to  other  controversial  cases. 
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The  MCTL  may  also  be  used  by  advocates  of  fair  trade  to 
review  prospective  exports.  Advocates  of  trade  may  use  the  list 
to  argue  about  the  appropriate  levels  of  licensing  and  controls, 
insisting  that  a  product  or  technology  on  the  list  be  subjected 
to  a  qualified  general  license  rather  than  a  validated  license. 
Again,  retrospective  applications  of  the  list  to  past  cases, 
particularly  where  such  cases  were  very  important  to  key  members 
of  Congress  or  important  constituencies,  are  likely  to  arise. 

Hence,  the  first  publication  of  the  MCTL  may  stimulate  a 
series  of  inquiries  from  Congress  intended  to  seek  verification 
or  justification  of  earlier  export  licensing  advice  from  DOD 
to  Commerce  or  decisions  by  Commerce.  The  initial  MCTL  may 
also  prompt  discussion  on  pending  license  applications. 

The  MCTL  may  also  serve  as  an  attractive  tool  for  Congres¬ 
sional  examination  of  other  export  control  lists,  e.g.,  the  COCOM 
Commodity  Control  List  (CCL),  the  Nuclear  Export  Control  List 
and  the  U.S.  Munitions  List.  In  light  of  the  requirements  of 
Section  108  of  the  International  Security  and  Development  Co¬ 
operation  Act  of  1980,  P.L.  96-533,  mandating  a  Presidential 
review  of  the  U.S.  Munitions  List,  prudence  suggests  that  DOD 
begin  reviewing  those  lists  now  so  that  it  can  respond  to 
Congressional  inquiries  about  the  application  of  the  critical 
technologies  approach  to  these  export  control  lists. 

B.  GENERAL  EXECUTIVE  BRANCH  USE  OF  THE  MCTL 

A  related  use  of  the  MCTL  will  be  to  coordinate  U.S.  reviews 
of  the  COCOM  CCL,  COCOM  Munitions  List,  and  the  U.S.  Munitions 
List.  While  these  lists  are  now  under  virtually  constant 
review  within  the  Executive  Branch,  recent  decisions  and  policy 
studies  with  respect  to  East-West  trade  in  light  of  the  Afghanistan 
invasion  by  the  Soviet  Union-*  as  well  as  perceived  burgeoning 
trade  opportunities  with  the  PRC  will  create  a  continuing  need 
to  examine  the  COCOM  lists  for  the  purpose  of  identifying 
embargoed  versus  controlled  goods  and  technologies.  It  would 
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be  beneficial  for  the  United  States  Government  to  sort  out 
these  products  and  technologies  first  for  its  own  education 
and  second  for  the  edification  of  our  COCOM  partners,  many  of 
whom  do  not  apparently  understand  the  threat  to  Western  military 
or  economic  security  posed  by  some  aspects  of  East-West  trade 
in  the  same  terms  as  do  we.  While  the  initial  MCTL  will  help 
focus  internal  U.S.  Government  discussions,  subsequent  iterations 
will  be  necessary  to  support  COCOM  deliberations. 

C.  EXPORT  LICENSING  USES  OF  THE  MCTL 

It  is  also  likely  that  the  initial  MCTL  and  its  supporting 
documentation  will  be  used  for  export  licensing  case  processing 
in  at  least  three  distinct  ways.  Commerce  will  use  the  MCTL  to 
help  sort  license  applications  into  at  least  two  categories: 
those  applications  that  can  be  processed  internally  without 
external  agency  review,  and  those  applications  requiring  inter¬ 
agency  consultations.  ACDA  will  use  the  MCTL  to  help  it  focus 
on  those  dual-purpose  technologies  which  might  have  arms  control 
implications  and  hence  require  ACDA  to  review  export  license 
applications.  DOD  will  use  the  list  to  similarly  identify  the 
license  applications  it  should  review,  as  well  as  to  organize 
its  own  internal  review  processes. 

The  MCTL  will  also  be  helpful  to  Commerce  and  other  agencies 
in  reviewing  and  indexing  the  performance  characteristics  of 
products  pursuant  to  the  requirements  of  Section  5(g).  Rapidly 
evolving  militarily  critical  technologies  will  probably  need 
more  frequent  and  more  detailed  reviews  than  other  more  mature 
technologies  on  the  MCTL. 

D.  INTELLIGENCE  COMMUNITY  USE  OF  THE  MCTL 

The  intelligence  community  may  find  the  MCTL  particularly 
helpful  in  planning,  organizing  and  allocating  its  scarce  re¬ 
sources  for  purposes  of  fulfilling  its  responsibilities  relating 
to  export  controls,  especially  supporting  analyses  relating  to 
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the  determination  of  foreign  avilability.  While  the  costs  of 
such  studies,  analyses  and  collections  of  data  have  yet  to  be 
estimated,  the  MCTL  can  be  a  useful  tool  in  tasking  the  intel¬ 
ligence  community.  It  can  also  be  helpful  in  establishing 
priorities  among  and  within  specific  collection  or  analysis 
tasks . 

E.  INDUSTRY  USE  OF  THE  MCTL 

Industry  will  be  expected  to  look  at  the  MCTL  as  yet  another 
export  control  list,  notwithstanding  any  DOD  disclaimers  to  the 
contrary.  It  is  therefore  incumbent  on  DOD  to  make  available  on 
a  voluntary  basis  as  much  information  with  respect  to  the 
rationales  supporting  list  entries  as  is  possible,  consistent 
with  the  need  to  protect  intelligence  sources  and  the  methods. 

The  MCTL  will  also  be  used  as  a  "lightning  rod"  attracting  much 
criticism  of  DOD  for  being  too  broad  and  too  vague.  As  the  MCTL 
is  further  refined,  elaborated,  and  incorporated  into  the  CCL, 
industry  may  find  the  MCTL  a  useful  tool  in  helping  it  assess 
export  potential  for  goods,  services,  and  technology.  Ultimately, 
industry  may  use  the  list  as  a  set  of  parameters  against  which 
to  design  exports  if  the  list  is  perceived  as  an  embargo  list. 


F.  FOREIGN  USE  OF  THE  MCTL 

Finally,  foreign  governments  and  commercial  concerns  may 
U3e  the  U.S.  MCTL  as  both  a  vehicle  for  export  control  and  as 
a  vehicle  for  focusing  their  own  technology  acquisition  efforts. 
The  U.S.  MCTL  may  become  a  significant  source  of  intelligence 
about  the  future  of  the  U.S.  economy  and  U.S.  weapon  systems  to 
the  extent  that  the  delineation  of  militarily  critical  tech¬ 
nologies  fills  certain  holes  in  the  analysis  of  U.S.  commercial 
competitors  or  foreign  governments.  It  will  therefore  be  vital 
to  successful  implementation  of  the  Export  Administration  Act 
to  have  Allied  concurrence  and  support  for  the  critical 
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technologies  approach,  notwithstanding  obvious  objections 
from  certain  industries  or  sectors  of  industry. 

It  is  possible  to  engage  in  additional  speculation  about 
possible  uses  of  the  MCTL  by  different  "consumers?"  however, 
our  purposes  of  exploring  the  utility  of  the  MCTL  seem  best 
served  by  highlighting  one  final  application.  Sections  6  and  7 
of  the  Export  Administration  Act  of  1979  mandate  both  foreign 
policy  and  domestic  short  supply  control  lists,  respectively. 
Section  17(c)  authorizes  the  Commerce  Department  to  license 
commercial  aircraft  for  export  formerly  licensed  by  the  State 
Department's  Office  of  Munitions  Control.  While  it  is  possible 
that  other  lists  will  be  prepared  pursuant  to  these  sections,  it 
is  equally  likely,  if  not  highly  probable,  that  the  starting 
point  for  such  lists,  or  the  application  of  export  controls 
pursuant  to  those  sections,  will  be  based  on  the  MCTL.  Close 
cooperation  with  State,  ACDA,  Commerce,  and  National  Aeronautics 
and  Space  Administration  (NASA)  is  therefore  especially  important 
so  that  export  control  opportunities  for  important,  albeit  not 
militarily  critical  technologies,  are  not  foregone.  This  is 
especially  true  in  such  technology  areas  as  advanced  commercial 
aircraft,  or  to  such  destinations  as  Libya,  Iraq,  or  South 
Korea  where  the  U.S.  has  clear  foreign  policy  goals  and  objec¬ 
tives  which  can  in  fact  be  significantly  advanced  by  export 
controls  on  dual-purpose  products  or  technologies.  The  initial 
version  of  the  MCTL  may  be  most  useful  in  highlighting  the 
technologies  or  products  which  are  not  militarily  critical  in 
the  East-West  context  but  are  important  and,  further,  are 
militarily  critical  to  the  development  of  indigenous  production 
of  arms  which  the  U.S.  would  not  sell  under  current  policy  to 
certain  countries.  This  application  of  the  initial  MCTL  was  not 
specifically  intended  and  its  structure  and  format  may  not  be 
appropriate  for  this  application. 

The  possible  uses  of  the  initial  version  of  the  MCTL  lead 
us  directly  to  a  few  comments  about  future  directions  of  the  DOD 
effort . 
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VII.  FURTHER  MCTL  ISSUES  FOR  DOD  CONSIDERATION 


Despite  the  level  of  effort  and  resources  expended  by  DOD 
to  develop  the  initial  version  of  the  MCTL,  several  important 
questions  remain  unaddressed  or  unresolved.  If  the  critical 
technologies  approach  to  export  control  is  to  be  successfully 
implemented,  these  open  questions  will  have  to  be  addressed. 

The  following  discussion  raises  issues  for  further  consideration 
by  DOD. 

A.  SCOPE  OF  EXPORT  CONTROLS 

The  Export  Administration  Act  of  1979  authorizes  the 
President  to  control  exports  from  the  United  States  to  any  des¬ 
tination  if  in  so  doing  he  can  prevent  the  acquisition  of  mili¬ 
tary  capability  by  any  country  or  combination  of  countries  that 
would  prove  detrimental  to  United  States  national  security.  The 
initial  MCTL  deals  almost  exclusively  with  exports  of  militarily 
critical  goods  and  technologies  to  a  subset  of  all  potential  U.S. 
adversaries,  i.e.,  the  controlled  countries  specified  in  Section 
620(f)  of  the  Foreign  Assistance  Act  of  1961  as  amended.  While 
it  is  appropriate  and  understandable  that  the  initial  MCTL  should 
be  so  focused,  it  is  equally  important  that  additional  judgments 
be  made  about  the  military  criticality  of  goods  or  technology 
sold  to  (a)  our  allies  and  (b)  other  nations.  As  noted  above  in 
the  discussion  of  diversion  in  Section  51,  a  significant  number  of 
members  of  Congress  remain  concerned  about  the  loss  of  technology 
to  our  adversaries  through  indirect  transfers  thiough  third 
countries. 

DOD  may  therefore  find  it  highly  desirable  to  review  the 
initial  MCTL  not  only  from  the  view  of  controlling  or  potentially 
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controlling  direct  transfers  of  MCTL  items  to  the  Soviet  Union, 
Eastern  Europe,  and  other  countries  to  whom  exports  are  presently 
controlled  on  national  security  grounds,  but  also  to  review 
the  MCTL  to  make  recommendations  about  the  sale  or  transfer  of 
technology  to  allies  or  other  countries  which  seem  especially 
unwilling  or  unable  to  enforce  the  retransfer  provisions  of 
licenses  granted  by  the  Commerce  Department. 

Further,  DOD  may  wish  to  seek  guidance  from  policymakers 
with  respect  to  those  technologies  deemed  militarily  critical 
to  a  capability  the  U.S.  Government  would  hope  to  inhibit  from 
developing  in  other  countries.  It  may  be,  for  example,  that 
transfers  of  space  launch  vehicle  technology  on  the  MCTL  should 
be  restricted  or  controlled  to  all  destinations  because  of  its 
inherently  destabilizing  potential  for  the  international  system 
and  the  need  to  protect  U.S.  national  security  or  national 
interests  from  direct  or  indirect  threats  posed  by  nations  who 
might  acquire  such  capability.  In  this  specific  example  the 
indirect  threat  to  the  security  of  the  United  States  arising  from 
an  accelerated  arms  race  or  regional  conflict  into  which  we  may  be 
pulled  would  be  both  necessary  and  sufficient  grounds  to  assert 
national  security  export  controls  over  such  technology. 

B.  FOREIGN  AVAILABILITY 

A  second  issue  which  DOD  may  wish  to  address  in  the  future 
is  the  question  of  foreign  availability.  While  the  law  sets 
forth  both  a  definition  and  a  standard  of  proof  for  foreign 
availability,  neither  may  be  sufficiently  clear  for  the  purposes 
of  administering  export  controls  to  the  satisfaction  of  DOD. 

The  phrase,  for  example,  "available  without  restriction"  fails 
to  convey  the  range  of  restrictions  that  must  be  present  before 
a  technology  for  which  non-U. S.  sources  exist  is  not  available 
without  restriction.  Such  restrictions  on  availability  might 
be  statutes,  treaties,  administrative  practice,  or  even  policy. 
Such  restrictions  might  be  effective  or  ineffective.  DOD  and 
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other  U.S.  Government  agencies  and  departments  may  find  it  neces¬ 
sary  to  seek  further  guidance  from  Congress  on  this  issue  before 
making  suggestions  about  the  exact  wording  of  regulations  imple¬ 
menting  controls  on  items  on  the  U.S.  CCL. 

A  related  area  pertaining  to  questions  of  foreign  availa¬ 
bility  has  to  do  with  the  exact  meaning  of  comparable  quality  as 
used  in  Sections  4  and  5  of  the  Export  Administration  Act.  DOD 
may  find  it  useful  to  examine  those  technologies  and  those 
products  alleged  to  be  comparable  in  quality  to  U.S. -origin  items 
on  the  MCTL  to  determine  if  such  items  have  equivalent  capability. 
DOD  may  wish  to  examine  the  analytical  parameters  to  be  used  to 
determine  quality  comparability.  In  addition,  DOD  may  find  it 
useful  to  compare  and  contrast  the  data  and  analysis  requirements 
for  comparability  standards  in  terms  of  the  intelligence  require¬ 
ments  they  generate  and  the  costs  of  fulfilling  differing  intel¬ 
ligence  requirements. 

Another  aspect  of  foreign  availability  on  which  DOD  may  wish 
to  undertake  further  studies  has  to  do  with  determining  signifi¬ 
cant  quantities  of  comparable  quality  products  or  technology 
available  from  non-U. S.  sources  without  restriction.  Some 
items  on  the  MCTL  such  as  keystone  materials  might  be  militarily 
critical  only  in  large  quantities.  Other  MCTL  items  such  as  an 
area  of  design  or  manufacturing  know-how  might  be  militarily 
critical  if  only  one  such  array  is  available  without  any  type  of 
legal,  administrative,  political,  or  commercial  restrictions  from 
non-U. S.  sources. 

A  fourth  issue  pertaining  to  foreign  availability  is  the 
manner  and  degree  to  which  it  should  be  considered  by  DOD  in 
formulating  the  MCTL.  One  view  holds  that  foreign  availability 
should  not  be  taken  into  account  in  formulating  the  MCTL.  This 
view  contends  that  military  significance  is  the  only  issue  in 
determining  whether  or  not  a  technology,  its  keystone  equipment, 
or  its  keystone  materials  have  intrinsic  or  aggregate  military 
utility.  Another  view  holds  that  foreign  availability  as  defined 
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by  the  law  should  be  factored  into  an  evaluation  of  technology 
to  be  placed  on  the  MCTL.  This  view  holds  that  DOD  should 
construct  its  MCTL  in  a  manner  similar  to  that  used  by  Commerce 
in  constructing  the  broader  CCL,  thereby  reducing  the  likelhood 
of  internal  Executive  Branch  disagreements  on  the  list  of  com¬ 
modities,  products,  and  technologies  subject  to  national  security 
export  controls.  DOD  may  find  it  desirable  to  seek  clarifica¬ 
tion  from  Congress  on  the  degree  to  which  foreign  availability 
should  or  should  not  be  used  in  developing  subsequent  versions 
of  the  MCTL. 

These  issues  relating  to  further  elaboration  of  foreign 
availability  will  be  increasingly  important  as  the  U.S.  trans¬ 
fers  MCTL  items  to  our  European  and  other  allies  who  ’ n  turn  make 
MCTL  items  available  to  their  trading  partners. 

C.  GOODS,  PRODUCTS,  AND  TECHNOLOGY 

A  third  issue  requiring  further  study  has  to  do  with  the 
distinction  between  products  or  goods  on  the  one  hand  and 
technology  on  the  other.  The  IDA  study  uses  one  set  of  defini¬ 
tions  in  a  relatively  consistent  manner;  however,  alternative 
boundaries  are  conceivable.  Alternative  definitions  of  goods, 
products,  and  technologies  may  in  fact  be  desirable  given  dif¬ 
ferences  in  the  COCOM  members'  domestic  export  control  laws, 
regulations,  or  practices  which  may  not  permit  them  to  assert 
controls  over  what  IDA  has  termed  technology  but  which  might 
nevertheless  authorize  control  over  goods  or  products. 

There  is  also  some  confusion  within  the  relevant  export 
control  community  over  distinctions  between  goods,  products, 
services,  technical  data,  and  technology  which  might  profitably 
be  clarified  for  more  complete  implementation  of  the  critical 
technologies  approach  to  export  controls. 
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D.  RECTIFICATION  OF  EXPORT  CONTROL  LISTS 

As  was  noted  in  the  earlier  discussion  of  the  possible  uses 
of  the  initial  version  of  the  MCTL ,  it  seems  likely  that  the 
MCTL  would  be  used  as  a  guide  to,  or  perhaps  as  the  basis  of, 
review  and  revision  of  other  export  control  lists.  Whereas  DOD 
inputs  to  the  U.S.  Munitions  List,  the  U.S.  Nuclear  List,  the 
COCOM  CCL  and  the  COCOM  Munitions  List  are  welcomed  or  required 
by  statute,  it  is  appropriate  that  DOD  capitalize  on  the  experience 
gained  in  the  MCTL  exercise  and  undertake  reviews  of  the  other 
lists.  Use  of  the  MCTL  may  be  most  helpful  in  identifying  products 
on  the  U.S.  Munitions  List  that  should  not  be  decontrolled  pur¬ 
suant  to  the  study  requirements  of  Section  108  of  the  Interna¬ 
tional  Security  and  Development  Cooperation  Act  of  1980.  Speci¬ 
fically,  the  MCTL  could  be  used  to  identify  dual-purpose  technology 
used  to  design,  manufacture,  operate  or  maintain  U.S.  Munitions 
List  items.  Such  items  would  be  most  in  need  of  protection  and 
control  afforded  by  the  Arms  Export  Control  Act. 

A  review  of  the  U.S.  Munitions  List  from  the  critical  tech¬ 
nologies  perspective  would  also  help  DOD  carry  out  its  reponsi- 
bilities  under  Section  36  of  the  Arms  Export  Control  Act,  which 
requires  that  DOD  include  in  each  notification  of  FMS  to  Congress 
a  statement  with  respect  to  the  sensitivity  of  the  technology 
incorporated  in  the  weapons  system. 

A  DOD  review  of  the  U.S.  Munitions  List  would  also  lay  the 
foundation  for  a  farther-reaching  review  of  the  COCOM  Munitions 
List.  The  latter  list  will  probably  be  reviewed  in  the  near 
future,  either  in  its  own  right  or  by  virtue  of  the  prospect  of 
increasing  sales  of  COCOM  Munitions  List  items  to  such  countries 
as  Romania,  Yugoslavia,  and  the  PRC.  While  DOD  does  not  have 
sole  responsiblity  for  the  COCOM  list  reviews,  it  certainly  has 
a  vital  stake  in  seeing  that  those  items  on  the  list--product s 
or  technologies — which  it  believes  represent  the  most  significant 
differences  between  U.S.  and  Allied  capability  versus  potential 
adversary  capability  continue  to  be  tightly  controlled. 
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While  other  issues  meriting  further  DOD  attention  can  be 
readily  identified,  the  four  broad  issue  areas  outlined  above 
appear  to  be  key  problems  requiring  immediate  attention  if  any 
effort  to  effectively  implement  the  critical  technologies  ap¬ 
proach  is  to  be  undertaken  in  the  coming  months. 
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VIII.  THE  UTILITY  OF  THE  CRITICAL  TECHNOLOGIES  APPROACH 

TO  EXPORT  CONTROLS 

No  discussion  of  the  critical  technologies  approach  to  export 
controls  and  the  requirement  that  the  Defense  Department  develop 
and  promulgate  a  list  of  critical  military  technologies  would  be 
complete  if  some  observations  about  the  utility  of  this  approach 
were  not  ventured.  The  following  chapter  sets  forth  some  personal 
views  on  the  utility  of  the  MCTL  exercise  as  well  as  the  value 
Of  the  critical  technologies  approach  to  export  controls. 

A.  APPLICATION  OF  CRITICAL  TECHNOLOGIES  APPROACH  TO  EXPORT  CONTROLS 

The  critical  technologies  approach  to  export  control  in  my 
view  has  considerable  merit  at  least  as  an  analytical  tool  if 
not  as  an  operational  system  for  the  management  of  export  controls. 
First,  the  critical  technologies  approach  permits  greater  dif¬ 
ferentiation  among  technologies  to  be  controlled  as  well  as  the 
types  of  controls  to  be  applied.  Implicit  in  the  critical  tech¬ 
nologies  approach  to  export  control  is  the  concept  of  more  re¬ 
strictive  controls  applied  to  particular  technologies  up  to  and 
including  embargoes,  but  less  subtantial  or  less  inhibitory  con¬ 
trols  applied  to  technologies  with  lesser  payoff  to  a  potential 
military  adversary  should  he  choose  to  use  such  technologies  for 
military  purposes. 

Second,  the  critical  technologies  approach  consciously 
recognizes  technological  change  and  innovation  and  takes  it  into 
account  in  the  export  control  process.  The  critical  technologies 
approach  implies  that  export  applications  for  emerging  technol¬ 
ogies  will  be  subject  to  the  most  careful  review  precisely 
because  the  uses  of  such  technologies  are  not  clear.  Once 


those  uses  of  emerging  technologies  have  become  clear,  the 
critical  technologies  approach  to  export  control  permits  more 
or  less  carefully  constrained  trade  in  such  recently  emerging 
but  now  defined  technologies,  whereas  a  less  careful  approach 
to  export  controls  might  continue  to  leave  restrictions  in 
place  long  after  they  were  needed  for  national  security  pur¬ 
poses.  The  criteria  by  which  critical  technologies  are  identi¬ 
fied  may  require  further  refinement  to  reflect  the  need  to 
identify  and  monitor  emerging  technologies. 

Third,  an  important  analytical  contribution  to  export  con¬ 
trols  is  made  by  the  critical  technologies  approach  in  its 
conscious  understanding  of  the • cumulative  and  interactive  ef¬ 
fects  of  technologies  among  one  another.  As  a  result,  the  criti¬ 
cal  technologies  approach  should  stimulate  the  consideration 
within  the  export  control  community  of  the  multiple  uses  asso¬ 
ciated  with  any  one  technology.  The  critical  technologies 
approach  enables  the  export  control  community  to  more  clearly 
identify  the  terms  and  conditions  under  which  such  exports  should 
or  should  not  be  permitted. 

Finally,  the  critical  technologies  approach  should  facili¬ 
tate  an  evaluation  of  the  United  States  technology  base,  more 
prioritization  of  effort  within  the  research  and  development 
community,  and  effective  resource  allocation.  In  order  for 
the  United  States  Government  to  properly  and  carefully  administer 
export  controls,  the  critical  technologies  approach  requires 
that  the  state  of  U.S.  technology  be  assessed.  In  so  doing, 
the  United  States  Government  must  identify  those  promising 
areas  of  technology  where  the  United  States  enjoys  a  lead  or 
lags  behind  other  nations,  requiring  further  support  and  stimula¬ 
tion.  In  an  era  of  declining  real  budgetary  resources,  evaluative 
tools  which  enable  managers  to  better  utilize  scarce  funds  are 
always  welcome. 
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B.  VALUE  OF  THE  MCTL 

The  utility  of  the  militarily  critical  technologies  list  is 
difficult  to  evaluate.  One  problem  which  looms  very  prominently 
on  the  horizon  is  the  potential  for  sharp  criticism  of  the  export 
control  community  should  the  MCTL  not  result  in  significant 
changes  in  any  direction  to  the  export  licensing  process.  While 
such  an  outcome  would  not  be  entirely  surprising,  I  believe  the 
export  control  community  will  find  the  MCTL  helpful  in  two 
respects.  First,  the  MCTL  will  shift  the  boundaries  among  the 
subsets  of  license  applications.  The  subset  of  license  applica¬ 
tions  formerly  thought  to  merit  automatic  rejection  should  now 
become  somewhat  smaller.  The  subset  of  license  applications  which 
in  the  past  required  rather  intense  study  should  also  narrow  some¬ 
what.  Finally,  the  subset  of  license  applications  which  require 
little  or  no  review  but  can  be  approved  in  a  straightforward 
manner  should  increase  as  the  MCTL  is  further  refined  and  tech¬ 
nologies  or  goods  which  embody  such  technologies  are  properly 
identified.  While  such  an  outcome  would  be  highly  desirable 
from  the  standpoint  of  vigorous  U.S.  trade,  it  is  equally  clear 
that  a  substantial  body  of  opinion  holds  that  too  much  technology 
is  already  leaving  the  United  States  or  our  allies  destined  for 
the  Soviet  Union,  other  Warsaw  Treaty  Organization  members,  or 
the  PRC.  Those  who  hold  such  a  view  ultimately  may  find  the  MCTL 
helpful  in  substantiating  the  claims  made  by  other  advocates  of 
renewed  economic  warfare  with  the  Soviet  Union  and  its  Eastern 
European  allies. 

The  lasting  value  of  the  MCTL,  however,  lies  not  only  in  the 
list,  but  in  the  documentation  developed  in  support  of  the  list, 
and  in  the  research  analysis  which  in  turn  supports  the  documen¬ 
tation.  While  the  list  by  itself  meets  the  statutory  require¬ 
ments,  the  exercise  has  been  most  successful  in  the  develop¬ 
ment  of  the  supporting  documentation  which  will  be  most  useful  in 
my  view  for  licensing  officials.  Licensing  officials  with  access 
to  IDA  technical  reports  will  now  have  a  standard  set  of  reference 


toolg  which  should  enable  each  official  to  review  independently 
any  application  and  agree  on  the  terms  and  conditions  under 
which  a  license  should  be  granted  for  sales  to  a  destination 
in  Eastern  Europe,  the  Soviet  Union  or  the  PRC.  Hence,  govern¬ 
ment,  industry,  and  foreign  customers  of  U.S. -origin  products 
and  technology  should  benefit  from  more  consistent  treatment 
of  export  license  applications. 

Perhaps  even  more  important,  however,  is  the  use  of  the  MCTL 
and  its  supporting  documentation  in  the  development  of  a  strong 
and  reasonable  United  States  Government  position  with  respect  to 
multilateral  negotiations  on  export  controls.  There  has  been 
much  criticism  of  the  COCOM  partners  for  their  failure  to  adhere 
to  the  terms  of  the  informal  agreement  which  created  COCOM  and 
rigorously  apply  multilateral  export  controls.  Some  of  the 
criticism  has  been  perhaps  self-defeating,  for  the  United  States 
exercises  a  range  of  controls  over  products,  services,  and  tech¬ 
nology  which  differs  from  that  exercised  by  our  COCOM  partners. 

The  MCTL  and  its  supporting  documentation  now  gives  the 
U.S.  Government  a  set  of  arguments,  a  set  of  documents,  and  a  set 
of  other  tools  which  can  be  used  diplomatically  to  explain,  en¬ 
courage,  and  analytically  demonstrate  the  value  of  the  critical 
technologies  approach  to  export  controls  to  our  COCOM  partners. 

One  would  like  to  believe  that  successful  representations  on  the 
part  of  the  U.S.  Government  based  on  the  MCTL  and  its  accompany¬ 
ing  documentation  will  lead  to  a  more  sympathetic  hearing  of  the 
critical  technologies  approach  to  export  control  in  COCOM  than  it 
has  received  in  the  past. 

It  is  too  early  to  state  with  high  confidence  that  the  criti¬ 
cal  technologies  approach  to  export  control  will  prove  revolu¬ 
tionary  in  its  impact  on  the  U.S.  national  security,  export 
controls,  and  international  trade  position.  However,  the  critical 
technologies  approach  should  improve  communications  among  U.S. 
Government  agencies,  between  the  U.S.  Government  and  the  inter¬ 
national  commercial  sector  of  the  American  economy,  and  between 
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the  U.S.  Government  and  its  partners  in  multilateral  export 
control.  To  the  extent  that  export  controls  play  a  useful  and 
important  role  in  preserving  and  enhancing  U.S.  national 
security  and  promoting  foreign  policy,  the  critical  technologies 
approach  and  the  MCTL,  as  mandated  in  Section  5  of  the  Export 
Administration  Act  of  1979,  merit  further  consideration  in  the 
context  of  other  export  control  activities. 

C.  INTENT  OF  CONGRESS 

The  intent  of  the  Congress  in  enacting  Section  5  of  the 
Export  Administration  Act  of  1979,  providing  national  security 
export  controls,  is  not  always  clear  from  a  straightforward 
reading  of  the  document.  This  report  has  attempted  to  shed 
some  further  light  on  what  Congress  wanted  the  Executive  Branch 
to  do  when  it  enacted  Section  5.  The  study  has  endeavored  to 
outline  the  provisions  of  Section  5  and  place  them  in  the 
somewhat  broader  context  not  only  of  Congressional  concern 
with  the  maintenance  of  the  technological  lead  time  of  the 
United  States  over  the  Soviet  Union,  but  also  the  more  general 
desires  of  the  Congress  for  the  United  States  to  play  a  role 
in  stabilizing  the  international  politico-military  environment. 
The  willingness  of  Congress  to  support  such  a  role  for  the 
United  States  should  be  taken  as  an  encouraging  sign  by  those 
who  believe  that  the  destiny  of  the  American  people  remains 
firmly  bound  to  the  destinies  of  all  other  peoples  of  the 
world.  The  Export  Administration  Act  of  1979  demonstrates  a 
continuing  desire  on  the  part  of  the  Congress  for  the  United 
States  Government  to  play  a  leading  international  role,  mindful 
of  our  domestic  national  security  interests,  but  committed 
nevertheless  to  a  stable  and  peaceful  international  system. 
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Public  Law  96-72 
96th  Congress 

An  Act 

To  provide  authority  to  regulate  exports,  to  improve  the  efficiency  of  export 
regulation,  and  to  minimise  interference  with  the  ability  to  engage  in  commerce  [S  737) 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  TITLE 


Export 

Administration 
Act  of  19711 


Section  1.  This  Act  may  be  cited  as  the  “Export  Administration  MHjsc'app  24«i 
Act  of  1979".  "o'* 

FINDINGS 


Sec.  2.  The  Congress  makes  the  following  findings:  ho  use  app 

(l)  The  ability  of  United  States  citizens  to  engage  in  interna-  2401 
tional  commerce  is  a  fundamental  concern  of  United  States 
policy. 

(‘2)  Exports  contribute  significantly  to  the  economic  well-being 
of  the  United  States  and  the  stability  of  the  world  economy  by 
increasing  employment  and  production  in  the  United  States,  and 
by  strengthening  the  trade  balance  and  the  value  of  the  United 
States  dollar,  thereby  reducing  inflation.  The  restriction  of 
exports  from  the  United  States  can  have  serious  adverse  effects 
on  the  balance  of  payments  and  on  domestic  employment, 
particularly  when  restrictions  applied  by  the  United  States  are 
more  extensive  than  those  imposed  by  other  countries. 

(3>  It  is  important  for  the  national  interest  of  the  United  St  ates 
that  both  the  private  sector  and  the  Federal  Government  place  a 
high  priority  on  exports,  which  would  strengthen  the  Nation's 
economy. 

t4>  The  availability  of  certain  materials  at  home  and  abroad 
varies  so  that  the  quantity  and  composition  of  United  States 
exports  and  their  distribution  among  importing  countries  may 
affect  the  welfare  of  the  domestic  economy  and  may  have  an 
important  bearing  upon  fulfillment  of  the  foreign  policy  of  the 
United  States. 

(51  Exports  of  goods  or  technology  without  regard  to  whether 
they  make  a  significant  contribution  to  the  military  potential  of 
individual  countries  or  combinations  of  countries  may  adversely 
affect  the  national  security  of  the  United  States. 

<6t  Uncertainty  of  export  control  policy  can  curtail  the  efforts 
of  American  business  to  the  detriment  of  the  overall  attempt  to 
improve  the  trade  balance  of  the  United  States. 

(7)  Unreasonable  restrictions  on  access  to  world  supplies  can 
cause  worldwide  political  and  economic  instability,  interfere 
with  free  international  trade,  and  retard  the  growth  and  develop¬ 
ment  of  nations. 

(H|  It  is  important  that  the  administration  of  export  controls 
imposed  for  national  security  purposes  give  special  emphasis  to 
the  need  to  control  exports  of  technology  land  goods  which 
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contribute  significantly  to  the  transfer  of  such  technology)  which 
could  make  a  significant  contribution  to  the  military  potential  of 
any  country  or  combination  of  countries  which  would  be  detri¬ 
mental  to  the  national  security  of  the  United  States. 

(9)  Minimization  of  restrictions  on  exports  of  agricultural 
commodities  and  products  is  of  critical  importance  to  the  mainte¬ 
nance  of  a  sound  agricultural  sector,  to  achievement  of  a  positive 
balance  of  payments,  to  reducing  the  level  of  Federal  expendi¬ 
tures  for  agricultural  support  programs,  and  to  United  States 
cooperation  in  efforts  to  eliminate  malnutrition  and  world 
hunger. 

DECLARATION  OF  POLICY 

so  use  app  Sec.  3.  The  Congress  makes  the  following  declarations: 

2402  (1)  It  is  the  policy  of  the  United  States  to  minimize  uncertain¬ 

ties  in  export  control  policy  and  to  encourage  trade  with  all 
countries  with  which  the  United  States  has  diplomatic  or  trading 
relations,  except  those  countries  with  which  such  trade  has  been 
determined  by  the  President  to  be  against  the  national  interest. 

(2)  It  is  the  policy  of  the  United  States  to  use  export  controls 
only  after  full  consideration  of  the  impact  on  the  economy  of  the 
United  States  and  only  to  the  extent  necessary— 

(A)  to  restrict  the  export  of  goods  and  technology  which 
would  make  a  significant  contribution  to  the  military  poten¬ 
tial  of  any  other  country  or  combination  of  countries  which 
would  prove  detrimental  to  the  national  security  of  the 
United  States; 

(B)  to  restrict  the  export  of  goods  and  technology  where 
necessary  to  further  significantly  the  foreign  policy  of  the 
United  States  or  to  fulfill  its  declared  international  obliga¬ 
tions;  and 

(C)  to  restrict  the  export  of  goods  where  necessary  to 
protect  the  domestic  economy  from  the  excessive  drain  of 
scarce  materials  and  to  reduce  the  serious  inflationary 
impact  of  foreign  demand. 

(3)  It  is  the  policy  of  the  United  States  (A)  to  apply  any 
necessary  controls  to  the  maximum  extent  possible  in  coopera¬ 
tion  with  all  nations,  and  (B)  to  encourage  observance  of  a 
uniform  export  control  policy  by  all  nations  with  which  the 
United  States  has  defense  treaty  commitments. 

(4)  It  is  the  policy  of  the  United  States  to  use  its  economic 
resources  and  trade  potential  to  further  the  sound  growth  and 
stability  of  its  economy  as  well  as  to  further  its  national  security 
and  foreign  policy  objectives. 

(5)  It  is  the  policy  of  the  United  States— 

(A)  to  oppose  restrictive  trade  practices  or  boycotts  fos¬ 
tered  or  imposed  by  foreign  countries  against  other  countries 
friendly  to  the  United  States  or  against  any  United  States 
person; 

(B)  to  encourage  and,  in  specified  cases,  require  United 
States  persons  engaged  in  the  export  of  goods  or  technology 
or  other  information  to  refuse  to  take  actions,  including 
furnishing  information  or  entering  into  or  implementing 
agreements,  which  have  the  effect  of  furthering  or  support¬ 
ing  the  restrictive  trade  practices  or  boycotts  fostered  or 
imposed  by  any  foreign  country  against  a  country  friendly  to 
the  United  States  or  against  any  United  States  person;  and 
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(C)  to  foster  international  cooperation  and  the  develop¬ 
ment  of  international  rules  and  institutions  to  assure  rea¬ 
sonable  access  to  world  supplies. 

(6)  It  is  the  policy  of  the  United  States  that  the  desirability  of 
subjecting,  or  continuing  to  subject,  particular  goods  or  technol¬ 
ogy  or  other  information  to  United  States  export  controls  should 
be  subjected  to  review  by  and  consultation  with  representatives 
of  appropriate  United  States  Government  agencies  and  private 
industry. 

(7)  It  is  the  policy  of  the  United  States  to  use  export  controls, 
including  license  fees,  to  secure  the  removal  by  foreign  countries 
of  restrictions  on  access  to  supplies  where  such  restrictions  have 
or  may  have  a  serious  domestic  inflationary  impact,  have  caused 
or  may  cause  a  serious  domestic  shortage,  or  have  been  imposed 
for  purposes  of  influencing  the  foreign  policy  of  the  United 
States,  fn  effecting  this  policy,  the  President  shall  make  every 
reasonable  effort  to  secure  the  removal  or  reduction  of  such 
restrictions,  policies,  or  actions  through  international  coopera¬ 
tion  and  agreement  before  resorting  to  the  imposition  of  controls 
on  exports  from  the  United  States.  No  action  taken  in  fulfillment 
of  the  policy  set  forth  in  this  paragraph  shall  apply  to  the  export 
of  medicine  or  medical  supplies. 

(8)  It  is  the  policy  of  the  United  States  to  use  export  controls  to 
encourage  other  countries  to  take  immediate  steps  to  prevent  the 
use  of  their  territories  or  resources  to  aid,  encourage,  or  give 
sanctuary  to  those  persons  involved  in  directing,  supporting,  or 
participating  in  acts  of  international  terrorism.  To  achieve  this 
objective,  the  President  shall  make  every  reasonable  effort  to 
secure  the  removal  or  reduction  of  such  assistance  to  interna¬ 
tional  terrorists  through  international  cooperation  and  agree¬ 
ment  before  resorting  to  the  imposition  of  export  controls. 

(9)  It  is  the  policy  of  the  United  States  to  cooperate  with  other 
countries  with  which  the  United  States  has  defense  treaty 
commitments  in  restricting  the  export  of  goods  and  technology 
which  would  make  a  significant  contribution  to  the  military 
potential  of  any  country  or  combination  of  countries  which  would 
prove  detrimental  to  the  security  of  the  United  States  and  of 
those  countries  with  which  the  United  States  has  defense  treaty 
commitments. 

(10)  It  is  the  policy  of  the  United  States  that  export  trade  by 
United  States  citizens  be  given  a  high  priority  and  not  be 
controlled  except  when  such  controls  (A)  are  necessary  to  further 
fundamental  national  security,  foreign  policy,  or  short  supply 
objectives,  (B)  will  clearly  further  such  objectives,  and  (C)  are 
administered  consistent  with  basic  standards  of  due  process. 

(11)  It  is  the  policy  of  the  United  States  to  minimize  restrictions 
on  the  export  of  agricultural  commodities  and  products. 

GENERAL  PROVISIONS 

Sec.  4.  (a)  Types  or  Licenses— Under  such  conditions  as  may  be  50USC «pp 
imposed  by  the  Secretary  which  are  consistent  with  the  provisions  of  240, 
this  Act,  the  Secretary  may  require  any  of  the  following  types  of 
export  licenses: 

(1)  A  validated  license,  authorizing  a  specific  export,  issued 
pursuant  to  an  application  by  the  exporter. 

(2)  A  qualified  general  license,  authorizing  multiple  exports, 
issued  pursuant  to  an  application  by  the  exporter. 
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(3)  A  general  license,  authorizing  exports,  without  application 
by  the  exporter. 

(4)  Such  other  licenses  as  may  assist  in  the  effective  and 
efficient  implementation  of  this  Act. 

(b)  Commodity  Control  List.— The  Secretary  shall  establish  <ind 
maintain  a  list  (hereinafter  in  this  Act  referred  to  as  the  “commodity 
control  list”)  consisting  of  any  goods  or  technology  subject  to  export 
controls  under  this  Act. 

(c)  Foreign  Availability.— In  accordance  with  the  provisions  of 
this  Act,  the  President  shall  not  impose  export  controls  for  foreign 
policy  or  national  security  purposes  on  the  export  from  the  United 
States  of  goods  or  technology  which  he  determines  are  available 
without  restriction  from  sources  outside  the  United  States  in  signifi¬ 
cant  quantities  and  comparable  in  quality  to  those  produced  in  the 
United  States,  unless  the  President  determines  that  adequate  evi¬ 
dence  has  been  presented  to  him  demonstrating  that  the  absence  of 
such  controls  would  prove  detrimental  to  the  foreign  policy  or 
national  security  of  the  United  States. 

(d)  Right  of  Export. — No  authority  or  permission  to  export  may  be 
required  under  this  Act,  or  under  regulations  issued  under  this  Act, 
except  to  carry  out  the  policies  set  forth  in  section  3  of  this  Act. 

(e)  Delegation  of  Authority.— The  President  may  delegate  the 
power,  authority,  and  discretion  conferred  upon  him  by  this  Act  to 
such  departments,  agencies,  or  officials  of  the  Government  as  he  may 
consider  appropriate,  except  that  no  authority  under  this  Act  may  be 
delegated  to,  or  exercised  by,  any  official  of  any  department  or  agency 
the  head  of  which  is  not  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  The  President  may  not  delegate  or 
transfer  his  power,  authority,  and  discretion  to  overrule  or  modify 
any  recommendation  or  decision  made  by  the  Secretary,  the  Secre¬ 
tary  of  Defense,  or  the  Secretary  of  State  pursuant  to  the  provisions 
of  this  Act. 

(D  Notification  of  the  Pubuc;  Consultation  With  Business  — 
The  Secretary  shall  keep  the  public  fully  apprised  of  changes  in 
export  control  policy  and  procedures  instituted  in  conformity  with 
this  Act  with  a  view  to  encouraging  trade.  The  Secretary  shall  meet 
regularly  with  representatives  of  the  business  sector  in  order  to 
obtain  their  views  on  export  control  policy  and  the  foreign  availabil¬ 
ity  of  goods  and  technology. 


NATIONAL  SECURITY  CONTROLS 


50  USC  app. 
2404. 


Publication  in 

Federal 

Register. 


Sec.  5.  (a)  Authority. — (1)  In  order  to  carry  out  the  policy  set  forth 
in  section  3(2XA)  of  this  Act,  the  President  may,  in  accordance  with 
the  provisions  of  this  section,  prohibit  or  curtail  the  export  of  any 
goods  or  technology  subject  to  the  jurisdiction  of  the  United  States  or 
exported  by  any  person  subject  to  the  jurisdiction  of  the  United 
States.  The  authority  contained  in  this  subsection  shall  be  exercised 
by  the  Secretary,  in  consultation  with  the  Secretary  of  Defense,  and 
such  other  departments  and  agencies  as  the  Secretary  considers 
appropriate,  and  shall  be  implemented  by  means  of  export  licenses 
described  in  section  4(a)  of  this  Act. 

(2XA)  Whenever  the  Secretary  makes  any  revision  with  respect  to 
any  goods  or  technology,  or  with  respect  to  the  countries  or  destina¬ 
tions,  affected  by  export  controls  imposed  under  this  section,  the 
Secretary  shall  publish  in  the  Federal  Register  a  notice  of  such 
revision  and  shall  specify  in  such  notice  that  the  revision  relates  to 
controls  imposed  under  the  authority  contained  in  this  section. 
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(B)  Whenever  the  Secretary  denies  any  export  license  under  this 
section,  the  Secretary  shall  specify  in  the  notice  to  the  applicant  of 
the  denial  of  such  license  that  the  license  was  denied  under  the 
authority  contained  in  this  section.  The  Secretary  shall  also  include 
in  such  notice  what,  if  any,  modifications  in  or  restrictions  on  the 
goods  or  technology  for  which  the  license  was  sought  would  allow 
such  export  to  be  compatible  with  controls  imposed  under  this 
section,  or  the  Secretary  shall  indicate  in  such  notice  which  officers 
and  employees  of  the  Department  of  Commerce  who  are  familiar  with 
the  application  will  be  made  reasonably  available  to  the  applicant  for 
consultation  with  regard  to  such  modifications  or  restriction,  if 
appropriate. 

(3)  In  issuing  regulations  to  carry  out  this  section,  particular 
attention  shall  be  given  to  the  difficulty  of  devising  effective  safe¬ 
guards  to  prevent  a  country  that  poses  a  threat  to  the  security  of  the 
United  States  from  diverting  critical  technologies  to  military  use,  the 
difficulty  of  devising  effective  safeguards  to  protect  critical  goods,  and 
the  need  to  take  effective  measures  to  prevent  the  reexport  of  critical 
technologies  from  other  countries  to  countries  that  pose  a  threat  to 
the  security  of  the  United  States.  Such  regulations  shall  not  be  based 
upon  the  assumption  that  such  effective  safeguards  can  be  devised. 

(b)  Policy  Toward  Individual  Countries.— In  administering 
export  controls  for  national  security  purposes  under  this  section. 
United  States  policy  toward  individual  countries  shall  not  be  deter¬ 
mined  exclusively  on  the  basis  of  a  country’s  Communist  or  non- 
Communist  status  but  shall  take  into  account  such  factors  as  the 
country's  present  and  potential  relationship  to  the  United  States,  its 
present  and  potential  relationship  to  countries  friendly  or  hostile  to 
the  United  States,  its  ability  and  willingness  to  control  retransfers  of 
United  States  exports  in  accordance  with  United  States  policy,  and 
such  other  factors  as  the  President  considers  appropriate.  The  Presi¬ 
dent  shall  review  not  less  frequently  than  every  three  years  in  the 
case  of  controls  maintained  cooperatively  with  other  nations,  and 
annually  in  the  case  of  all  other  controls.  United  States  policy  toward 
individual  countries  to  determine  whether  such  policy  is  appropriate 
in  light  of  the  factors  specified  in  the  preceding  sentence. 

(c)  Control  List. — (1)  The  Secretary  shall  establish  and  maintain, 
as  part  of  the  commodity  control  list,  a  list  of  all  goods  and  technology 
subject  to  export  controls  under  this  section.  Such  goods  and  technol¬ 
ogy  shall  be  clearly  identified  as  being  subject  to  controls  under  this 
section. 

(2)  The  Secretary  of  Defense  and  other  appropriate  departments 
and  agencies  shall  identify  goods  and  technology  for  inclusion  on  the 
list  referred  to  in  paragraph  (1).  Those  items  which  the  Secretary  and 
the  Secretary  of  Defense  concur  shall  be  subject  to  export  controls 
under  this  section  shall  comprise  such  list.  If  the  Secretary  and  the 
Secretary  of  Defense  are  unable  to  concur  on  such  items,  the  matter 
shall  be  referred  to  the  President  for  resolution. 

(3)  The  Secretary  shall  issue  regulations  providing  for  review  of  the 
list  established  pursuant  to  this  subsection  not  less  frequently  than 
every  3  years  in  the  case  of  controls  maintained  cooperatively  with 
other  countries,  and  annually  in  the  case  of  all  other  controls,  in 
order  to  carry  out  the  policy  set  forth  in  section  3(2XA)  and  the 
provisions  of  thif  section,  and  for  the  prompt  issuance  of  such 
revisions  of  the  list  as  may  be  necessary.  Such  regulations  shall 
provide  interested  Government  agencies  and  other  affected  or  poten¬ 
tially  affected  par.ies  with  an  opportunity,  during  such  review,  to 
submit  written  data,  views,  or  arguments,  with  or  without  oral 
presentation.  Such  regulations  shall  further  provide  that,  as  part  of 
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such  review,  an  assessment  be  made  of  the  availability  from  sources 
outside  the  United  States,  or  any  of  its  territories  or  possessions,  of 
goods  and  technology  comparaSle  to  those  controlled  under  this 
section.  The  Secretary  and  any  agency  rendering  advise  with  respect 
to  export  controls  shall  keep  adequate  records  of  all  decisions  made 
with  respect  to  revision  of  the  list  of  controlled  goods  and  technology, 
including  the  factual  and  analytical  basis  for  the  decision,  and,  in  the 
case  of  the  Secretary,  any  dissenting  recommendations  received  from 
any  agency. 

(d)  Militarily  Critical  Technologies.— (1)  The  Secretary,  in  con¬ 
sultation  with  the  Secretary  of  Defense,  shall  review  and  revise  the 
list  established  pursuant  to  subsection  (c),  as  prescribed  in  paragraph 

(3)  of  such  subsection,  for  the  jJurpose  of  insuring  that  export  controls 
imposed  under  this  section  cover  and  (to  the  maximum  extent 
consistent  with  the  purposes  of  this  Act)  are  limited  to  militarily 
critical  goods  and  technologies  and  the  mechanisms  through  which 
such  goods  and  technologies  may  be  effectively  transferred. 

(2)  The  Secretary  of  Defense  shall  bear  primary  responsibility  for 
developing  a  list  of  militarily  critical  technologies.  In  developing  such 
list,  primary  emphasis  shall  be  given  to— 

(A)  arrays  of  design  and  manufacturing  know-how, 

(B)  keystone  manufacturing,  inspection,  and  test  equipment, 
and 

(C)  goods  accompanied  by  sophisticated  operation,  application, 
or  maintenance  know-how, 

which  are  not  possessed  by  countries  to  which  exports  are  controlled 
under  this  section  and  which,  if  exported,  would  permit  a  significant 
advance  in  a  military  system  of  any  such  country. 

(3)  The  list  referred  to  in  paragraph  (2)  shall  be  sufficiently  specific 
to  guide  the  determinations  of  any  official  exercising  export  licensing 
responsibilities  under  this  Act. 

(4)  The  initial  version  of  the  list  referred  to  in  paragraph  (2)  shall  be 
completed  and  published  in  an  appropriate  form  in  the  Federal 
Register  not  later  than  October  1, 1980. 

(5)  The  list  of  militarily  critical  technologies  developed  primarily 
by  the  Secretary  of  Defense  pursuant  to  paragraph  (2)  shall  become  a 
part  of  the  commodity  control  list,  subject  to  the  provisions  of 
subsection  (c)  of  this  section. 

(6)  The  Secretary  of  Defense  shall  report  annually  to  the  Congress 
on  actions  taken  to  carry  out  this  subsection. 

(e)  Export  Licenses.— (1)  The  Congress  finds  that  the  effectiveness 
and  efficiency  of  the  process  of  making  export  licensing  determina¬ 
tions  under  this  section  is  severely  hampered  by  the  large  volume  of 
validated  export  license  applications  required  to  be  submitted  under 
this  Act.  Accordingly,  it  is  the  intent  of  Congress  in  this  subsection  to 
encourage  the  use  of  a  qualified  general  license  in  lieu  of  a  validated 
license. 

(2)  To  the  maximum  extent  practicable,  consistent  with  the 
national  security  of  the  United  States,  the  Secretary  shall  require  a 
validated  license  under  this  section  for  the  export  of  goods  or 
technology  only  if — 

(A)  the  export  of  such  goods  or  technology  is  restricted  pursu¬ 
ant  to  a  multilateral  agreement,  formal  or  informal,  to  which  the 
United  States  is  a  party  and,  under  the  terms  of  such  multi¬ 
lateral  agreement,  such  export  requires  the  specific  approval  of 
theparties  to  such  multilateral  agreement; 

(B)  with  respect  to  such  goods  or  technology,  other  nations  do 
not  possess  capabilities  comparable  to  those  possessed  by  the 
United  States;  or 
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(C)  the  United  States  is  seeking  the  agreement  of  other 
suppliers  to  apply  comparable  controls  to  such  goods  or  technol¬ 
ogy  and,  in  the  judgment  of  the  Secretary,  United  States  export 
controls  on  such  goods  or  technology,  by  means  of  such  license, 
are  necessary  pending  the  conclusion  of  such  agreement 

(3)  To  the  maximum  extent  practicable,  consistent  with  the 
national  security  of  the  United  States,  the  Secretary  shall  require  a 
qualified  general  license,  in  lieu  of  a  validated  license,  under  this 
section  for  the  export  of  goods  or  technology  if  the  export  of  such 
goods  or  technology  is  restricted  pursuant  to  a  multilateral  agree¬ 
ment,  formal  or  informal,  to  which  the  United  States  is  a  party,  but 
such  export  does  not  require  the  specific  approval  of  the  parties  to 
such  multilateral  agreement. 

(4)  Not  later  than  July  1,  1980,  the  Secretary  shall  establish 
procedures  for  the  approval  of  goods  and  technology  that  may  be 
exported  pursuant  to  a  qualified  general  license. 

(f)  Foreign  Availabiutv.— (1)  The  Secretary,  in  consultation  with 
appropriate  Government  agencies  and  with  appropriate  technical 
advisory  committees  established  pursuant  to  subsection  (h)  of  this 
section,  shall  review,  on  a  continuing  basis,  the  availability,  to 
countries  to  which  exports  are  controlled  under  this  section,  from 
sources  outside  the  United  States,  including  countries  which  partici¬ 
pate  with  the  United  States  in  multilateral  export  controls,  of  any 
goods  or  technology  the  export  of  which  requires  a  validated  license 
under  this  section.  In  any  case  in  which  the  Secretary  determines,  in 
accordance  with  procedures  and  criteria  which  the  Secretary  shall  by 
regulation  establish,  that  any  such  goods  or  technology  are  available 
in  fact  to  such  destinations  from  such  sources  in  sufficient  ouantity 
and  of  sufficient  quality  so  that  the  requirement  of  a  validated  license 
for  the  export  of  such  goods  or  technology  is  or  would  be  ineffective  in 
achieving  the  purpose  set  forth  in  subsection  (a)  of  this  section,  the 
Secretary  may  not,  after  the  determination  is  made,  require  a 
validated  license  for  the  export  of  such  goods  or  technology  during 
the  period  of  such  foreign  availability,  unless  the  President  deter¬ 
mines  that  the  absence  of  export  controls  under  this  section  would 
prove  detrimental  to  the  national  security  of  the  United  States.  In 
any  case  in  which  the  President  determines  that  export  controls 
under  this  section  must  be  maintained  notwithstanding  foreign 
availability,  the  Secretary  shall  publish  that  determination  together 
with  a  concise  statement  of  its  basis,  and  the  estimated  economic 
impact  of  the  decision. 

(2)  The  Secretary  shall  approve  any  application  for  a  validated 
license  which  is  required  under  this  section  for  the  export  of  any 
goods  or  technology  to  a  particular  country  and  which  meets  all  other 
requirements  for  such  an  application,  if  the  Secretary  determines 
that  such  goods  or  technology  will,  if  the  license  is  denied,  be 
available  in  fact  to  such  country  from  sources  outside  the  United 
States,  including  countries  which  participate  with  the  United  States 
in  multilateral  export  controls,  in  sufficient  quantity  and  of  sufficient 
quality  so  that  denial  of  the  license  would  be  ineffective  in  achieving 
tne  purpose  set  forth  in  subsection  (a)  of  this  section,  subject  to  the 
exception  set  forth  in  paragraph  (1)  of  this  subsection.  In  any  case  in 
which  the  Secretary  makes  a  determination  of  foreign  availability 
under  this  paragraph  with  respei  •  to  any  goods  or  technology,  the 
Secretary  snail  determine  whether  a  determination  of  foreign  avail¬ 
ability  under  paragraph  (1)  with  respect  to  such  goods  or  technology 
is  warranted. 

(3)  With  respect  to  export  controls  imposed  under  this  section,  any 
determination  of  foreign  availability  which  is  the  basis  of  a  decision 
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to  grant  a  license  for,  or  to  remove  a  control  on,  the  export  of  a  good  or 
technology,  shall  be  made  in  writing  and  shall  be  supported  by 
reliable  evidence,  including  scientific  or  physical  examination,  expert 
opinion  based  upon  adequate  factual  information,  or  intelligence 
information.  In  assessing  foreign  availability  with  respect  to  license 
applications,  uncorroborated  representations  by  applicants  shall  not 
be  deemed  sufficient  evidence  of  foreign  availability. 

(4)  In  any  case  in  which,  in  accordance  with  this  subsection,  export 
controls  are  imposed  under  this  section  notwithstanding  foreign 
availability,  the  President  shall  take  steps  to  initiate  negotiations 
with  the  governments  of  the  appropriate  foreign  countries  for  the 
purpose  of  eliminating  such  availability.  Whenever  the  President  has 
reason  to  believe  goods  or  technology  subject  to  export  control  for 
national  security  purposes  by  the  United  States  may  become  availa¬ 
ble  from  other  countries  to  countries  to  which  exports  are  controlled 
under  this  section  and  that  such  availability  can  be  prevented  or 
eliminated  by  means  of  negotiations  with  such  other  countries,  the 
President  shall  promptly  initiate  negotiations  with  the  governments 
of  such  other  countries  to  prevent  such  foreign  availability. 

(5)  In  order  to  further  carry  out  the  policies  set  forth  in  this  Act,  the 
Secretary  shall  establish,  within  the  Office  of  Export  Administration 
of  the  Department  of  Commerce,  a  capability  to  monitor  and  gather 
information  with  respect  to  the  foreign  availability  of  any  goods  or 
technology  subject  to  export  controls  under  this  Act. 

(6)  Each  department  or  agency  of  the  United  States  with  responsi¬ 
bilities  with  respect  to  export  controls,  including  intelligence  agen¬ 
cies,  shall,  consistent  with  the  protection  of  intelligence  sources  and 
methods,  furnish  information  to  the  Office  of  Export  Administration 
concerning  foreign  availability  of  goods  and  technology  subject  to 
export  controls  under  this  Act,  and  such  Office,  upon  request  or 
where  appropriate,  shall  furnish  to  such  departments  and  agencies 
the  information  it  gathers  and  receives  concerning  foreign 
availability. 

(g)  Indexing— In  order  to  ensure  that  requirements  for  validated 
licenses  and  qualified  general  licenses  are  periodically  removed  as 
goods  or  technology  subject  to  such  requirements  become  obsolete 
with  respect  to  the  national  security  of  the  United  States,  regulations 
issued  by  the  Secretary  may,  where  appropriate,  provide  for  annual 
increases  in  the  performance  levels  of  goods  or  technology  subject  to 
any  such  licensing  requirement.  Any  such  goods  or  technology  which 
no  longer  meet  the  performance  levels  established  by  the  latest  such 
increase  shall  be  removed  from  the  list  established  pursuant  to 
subsection  (c)  of  this  section  unless,  under  such  exceptions  and  under 
such  procedures  as  the  Secretary  shall  prescribe,  any  other  depart¬ 
ment  or  agency  of  the  United  States  objects  to  such  removal  ana  the 
Secretary  determines,  on  the  basis  of  such  objection,  that  the  goods  or 
technology  shall  not  be  removed  from  the  list.  The  Secretary  shall 
also  consider,  where  appropriate,  removing  site  visitation  require¬ 
ments  for  goods  and  technology  which  are  removed  from  the  list 
unless  objections  described  in  this  subsection  are  raised. 

(h)  Technical  Advisory  Committees.— <1)  Upon  written  request  by 
representatives  of  a  substantial  segment  of  any  industry  which 
produces  any  goods  or  technology  subject  to  export  controls  under 
this  section  or  being  considered  for  such  controls  because  of  their 
significance  to  the  national  security  of  the  United  States,  the  Secre¬ 
tary  shall  appoint  a  technical  advisory  committee  for  any  such  goods 
or  technology  which  the  Secretary  determines  are  difficult  to  evalu¬ 
ate  because  of  questions  concerning  technical  matters,  worldwide 
availability,  and  actual  utilization  of  production  and  technology,  or 
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licensing  procedures.  Each  such  committee  shall  consist  of  repre¬ 
sentatives  of  United  States  industry  and  Government,  including  the 
Departments  of  Commerce,  Defense,  and  State  and,  in  the  discretion 
of  the  Secretary,  other  Government  departments  and  agencies.  No 
person  serving  on  any  such  committee  who  is  a  representative  of 
industry  shall  serve  on  such  committee  for  more  than  four  consecu¬ 
tive  years. 

(2)  Technical  advisory  committees  established  under  paragraph  (1) 
shall  advise  and  assist  the  Secretary,  the  Secretary  of  Defense,  and 
any  other  department,  agency,  or  official  of  the  Government  of  the 
United  States  to  which  the  President  delegates  authority  under  this 
Act,  with  respect  to  actions  designed  to  carry  out  the  policy  set  forth 
in  section  3(2XA)  of  this  Act.  Such  committees,  where  they  have 
expertise  in  such  matters,  shall  be  consulted  with  respect  to  questions 
involving  (A)  technical  matters,  (B)  worldwide  availability  and  actual 
utilization  of  production  technology,  (C)  licensing  procedures  which 
affect  the  level  of  export  controls  applicable  to  any  goods  or  technol¬ 
ogy,  and  (D)  exports  subject  to  multilateral  controls  in  which  the 
United  States  participates,  including  proposed  revisions  of  any  such 
multilateral  controls.  Nothing  in  this  subsection  shall  prevent  the 
Secretary  or  the  Secretary  of  Defense  from  consulting,  at  any  time, 
with  any  person  representing  industry  or  the  general  public,  regard¬ 
less  of  whether  such  person  is  a  member  of  a  technical  advisory 
committee.  Members  of  the  public  shall  be  given  a  reasonable 
opportunity,  pursuant  to  regulations  prescribed  by  the  Secretary,  to 
present  evidence  to  such  committees. 

(3)  Upon  request  of  any  member  of  any  such  committee,  the 
Secretary  may,  if  the  Secretary  determines  it  appropriate,  reimburse 
such  member  for  travel,  subsistence,  and  other  necessary  expenses 
incurred  by  such  member  in  connection  with  the  duties  of  such 
member. 

(4)  Each  such  committee  shall  elect  a  chairman,  and  shall  meet  at 
least  every  three  months  at  the  call  of  the  chairman,  unless  the 
chairman  determines,  in  consultation  with  the  Other  members  of  the 
committee,  that  such  a  meeting  is  not  necessary  to  achieve  the 
purposes  of  this  subsection.  Each  such  committee  shall  be  terminated 
after  a  period  of  2  years,  unless  extended  by  the  Secretary  for 
additional  periods  of  2  years.  The  Secretary  shall  consult  each  such 
committee  with  respect  to  such  termination  or  extension  of  that 
committee. 

(5)  To  facilitate  the  work  of  the  technical  advisory  committees,  the 
Secretary,  in  conjunction  with  other  departments  and  agencies  par¬ 
ticipating  in  the  administration  of  this  Act,  shall  disclose  to  each  such 
committee  adequate  information,  consistent  with  national  security, 
pertaining  to  the  reasons  for  the  export  controls  which  are  in  effect  or 
contemplated  for  the  goods  or  technology  with  respect  to  which  that 
committee  furnishes  advice. 

(6,  Whenever  a  technical  advisory  committee  certifies  to  the 
Secretary  that  goods  or  technology  with  respect  to  which  such 
committee  was  appointed  have  become  available  in  fact,  to  countries 
to  which  exports  are  controlled  under  this  section,  from  sources 
outside  the  United  States,  including  countries  which  participate  with 
the  United  States  in  multilateral  export  controls,  in  sufficient 
quantity  and  of  sufficient  quality  so  that  requiring  a  validated  license 
for  the  export  of  such  goods  or  technology  would  be  ineffective  in 
achieving  the  purpose  set  forth  in  subsection  (a)  of  this  section,  and 
provides  adequate  documentation  for  such  certification,  in  accord¬ 
ance  with  the  procedures  established  pursuant  to  subsection  (f)(1)  of 
this  section,  the  Secretary  shall  investigate  such  availability,  and  if 
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such  availability  is  verified,  the  Secretary  shall  remove  the  require¬ 
ment  of  a  validated  license  for  the  export  of  the  goods  or  technology, 
unless  the  President  determines  that  the  absence  of  export  controls 
under  this  section  would  prove  detrimental  to  the  national  security  of 
the  United  States.  In  any  case  in  which  the  President  determines  that 
export  controls  under  this  section  must  be  maintained  notwithstand¬ 
ing  foreign  availability,  the  Secretary  shall  publish  that  determina¬ 
tion  together  with  a  concise  statement  of  its  oasis  and  the  estimated 
economic  impact  of  the  decision. 

(1)  Multilateral  Export  Controls— The  President  shall  enter 
into  negotiations  with  the  governments  participating  in  the  group 
known  as  the  Coordinating  Committee  (hereinafter  in  this  subsectton 
referred  to  as  the  "Committee”)  with  a  view  toward  accomplishing 
the  following  objectives: 

(1)  Agreement  to  publish  the  list  of  items  controlled  for  export 
by  agreement  of  the  Committee,  together  with  all  notes,  usmer- 
standings,  and  other  aspects  of  such  agreement  of  the  Commit¬ 
tee,  and  all  changes  thereto. 

(2)  Agreement  to  hold  periodic  meetings  with  high-level  repre¬ 

sentatives  of  such  governments,  for  the  purpose  of  discussing 
export  control  policy  issues  and  issuing  policy  guidance  to  the 
Committee.  » 

(3)  Agreement  to  reduce  the  scope  of  the  export  controls 

imposed  by  agreement  of  the  Committee  to  a  level  acceptable  to 
and  enforceable  by  all  governments  participating  in  the 
Committee.  £>„ 

(4)  Agreement  on  more  effective  procedures  for  enforcing  the 
export  controls  agreed  to  pursuant  to  paragraph  (3). 

(j)  Commercial  Agreements  With  Certain  Countries.— (1)  Any 
United  States  firm,  enterprise,  or  other  nongovernmental  entity 
which,  for  commercial  purposes,  enters  into  any  agreement  with  5ny 
agency  of  the  government  of  a  country  to  which  exports  are  restricted 
for  national  security  purposes,  which  agreement  cites  an  intergovern¬ 
mental  agreement  (to  which  the  United  States  and  such  country  are 
parties)  calling  for  the  encouragement  of  technical  cooperation  and  is 
intended  to  result  in  the  export  from  the  United  States  to  the  other 
party  of  unpublished  technical  data  of  United  States  origin,  shall 
report  the  agreement  with  such  agency  to  the  Secretary. 

(2)  The  provisions  of  paragraph  (1)  shall  not  apply  to  colleges, 
universities,  or  other  educational  institutions. 

(k)  Negotiations  With  Other  Countries.— The  Secretary  of 
State*  in  consultation  with  the  Secretary  of  Defense,  the  Secretary  of 
Commerce,  and  the  heads  of  other  appropriate  departments  and 
agencies,  shall  be  responsible  for  conducting  negotiations  with  other 
countries  regarding  their  cooperation  in  restricting  the  export  of 
goods  and  technology  in  order  to  carry  out  the  policy  set  forth  in 
section  3(9)  of  this  Act,  as  authorized  by  subsection  (a)  of  this  section, 
including  negotiations  with  respect  to  which  goods  and  technology 
should  be  subject  to  multilaterally  agreed  export  restrictions  and 
what  conditions  should  apply  for  exceptions  from  those  restrictions. 

(l)  Diversion  to  Military  Use  of  Controlled  Goods  or  Technol¬ 
ogy. — (1)  Whenever  there  is  reliable  evidence  that  goods  or  technol¬ 
ogy,  which  were  exported  subject  to  national  security  controls  under 
this  section  to  a  country  to  which  exports  are  controlled  for  national 
security  purposes,  have  been  diverted  to  significant  military  use  in 
violation  of  the  conditions  of  an  export  license,  the  Secretary  for  as 
long  as  that  diversion  to  significant  military  use  continues— 

(A)  shall  deny  all  further  exports  to  tb»  party  responsible  for 
that  diversion  of  any  goods  or  technology  subject  to  national 
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security  controls  under  this  section  which  contribute  to  that 
particular  military  use,  regardless  of  whether  such  goods  or 
technology  are  available  to  that  country  from  sources  outside  the 
United  States;  and 

(B)  may  take  such  additional  steps  under  this  Act  with  respect 
to  the  party  referred  to  in  subparagraph  (A)  as  are  feasible  to 
deter  the  further  military  use  of  the  previously  exported  goods  or 
technology. 

(2)  As  used  in  this  subsection,  the  terms  "diversion  to  significant  “Diversion  to 
military  use"  and  “significant  military  use”  means  the  use  of  United  8l^'{['cant  .. 
States  goods  or  technology  to  design  or  produce  any  item  on  the  and  "sigilmcant 
United  states  Munitions  List  military  use" 

FOREIGN  POLICY  CONTROLS 

Sbc.  6.  (a)  Authority. — (1)  In  order  to  cany  out  the  policy  set  forth  50  use  ®pp 
in  paragraph  (2XB),  (7),  or  (8)  of  section  3  of  this  Act,  the  President  2405 
may  prohibit  or  curtail  the  exportation  of  any  goods,  technology,  or 
other  information  subject  to  the  jurisdiction  of  the  United  States  or 
exported  hy  any  person  subject  to  the  jurisdiction  of  the  United 
States,  to  the  extent  necessary  to  further  significantly  the  foreign 
policy  of  the  United  States  or  to  fulfill  its  declared  international 
obligations.  The  authority  granted  by  this  subsection  shall  be  exer¬ 
cised  by  the  Secretary,  in  consultation  with  the  Secretary  of  State 
and  such  other  departments  and  agencies  as  the  Secretary  considers 
appropriate,  and  shall  be  implemented  by  means  of  export  licenses 
issued  by  the  Secretary. 

(2)  Export  controls  maintained  for  foreign  policy  purposes  shall  Expiration  date 
expire  on  December  31, 1979,  or  one  year  after  imposition,  whichever 

is  later,  unless  extended  by  the  President  in  accordance  with  subsec¬ 
tions  (b)  and  (e).  Any  such  extension  and  any  subsequent  extension 
shall  not  be  for  a  period  of  more  than  one  year. 

(3)  Whenever  the  Secretary  denies  any  export  license  under  this  Export  license 
subsection,  the  Secretary  shall  specify  in  the  notice  to  the  applicant  of  den,al 

the  denial  of  such  license  that  the  license  was  denied  under  the 
authority  contained  in  this  subsection,  and  the  reasons  for  such 
denial,  with  reference  to  the  criteria  set  forth  in  subsection  (b)  of  this 
section.  The  Secretary  shall  also  include  in  such  notice  what,  if  any, 
modifications  in  or  restrictions  on  the  goods  or  technology  for  which 
the  license  was  sought  would  allow  such  export  to  be  compatible  with 
controls  implemented  under  this  section,  or  the  Secretary  shall 
indicate  in  such  notice  which  officers  and  employees  of  the  Depart¬ 
ment  of  Commerce  who  are  familiar  with  the  application  will  be 
made  reasonably  available  to  the  applicant  for  consultation  with 
regard  to  such  modifications  or  restrictions,  if  appropriate. 

(4)  In  accordance  with  the  provisions  of  section  10  of  this  Act,  the  Export  license 
Secretary  of  State  shall  have  the  right  to  review  any  export  license  aPPUcatl°n. 
application  under  this  section  which  the  Secretary  of  State  requests  revicw 

to  review. 

(b)  Critbria.— When  imposing,  expanding,  or  extending  export 
controls  under  this  section,  the  President  shall  consider— 

(1)  the  probability  that  such  controls  will  achieve  the  intended 
foreign  policy  purpose,  in  light  of  other  factors,  including  the 
availability  from  other  countries  of  the  goods  or  technology 
proposed  for  such  controls; 

(2)  the  compatibility  of  the  proposed  controls  with  the  foreign 
policy  objectives  of  the  United  States,  including  the  effort  to 
counter  international  terrorism,  and  with  overall  United  States 
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policy  toward  the  country  which  is  the  proposed  target  of  the 
controls; 

(3)  the  reaction  of  other  countries  to  the  imposition  or  expan¬ 
sion  of  such  export  controls  by  the  United  States; 

(4)  the  likely  effects  of  the  proposed  controls  on  the  export 
performance  of  the  United  States,  on  the  competitive  position  of 
the  United  States  in  the  international  economy,  on  the  interna¬ 
tional  reputation  of  the  United  States  as  a  supplier  of  goods  and 
technology,  and  on  individual  United  States  companies  and  their 
employees  and  communities,  including  the  effects  of  the  controls 
on  existing  contracts; 

(5)  the  ability  of  the  United  States  to  enforce  the  proposed 
controls  effectively;  and 

(6)  the  foreign  policy  consequences  of  not  imposing  controls. 

(c)  Consultation  With  Industry.— The  Secretary,  before  imposing 
export  controls  under  this  section,  shall  consult  with  such  affected 
United  States  industries  as  the  Secretary  considers  appropriate,  with 
respect  to  the  criteria  set  forth  in  paragraphs  (1)  and  (4)  of  subsection 
(b)  and  such  other  matters  as  the  Secretary  considers  appropriate. 

(d)  Alternative  Means.— Before  resorting  to  the  imposition  of 
export  controls  under  this  section,  the  President  shall  determine  that 
reasonable  efforts  have  been  made  to  achieve  the  purposes  of  the 
controls  through  negotiations  or  other  alternative  means. 

(e)  Notification  To  Congress.— The  President  in  every  possible 
instance  shall  consult  with  the  Congress  before  imposing  any  export 
control  under  this  section.  Except  as  provided  in  section  7(gX3)  of  this 
Act,  whenever  the  President  imposes,  expands,  or  extends  export 
controls  under  this  section,  the  President  shall  immediately  notify 
the  Congress  of  such  action  and  shall  submit  with  such  notification  a 
report  specifying — 

(1)  the  conclusions  of  the  President  with  respect  to  each  of  the 
criteria  set  forth  in  subsection  (b);  and 

(2)  the  nature  and  results  of  any  alternative  means  attempted 
under  subsection  (d),  or  the  reasons  for  imposing,  extending,  or 
expanding  the  control  without  attempting  any  such  alternative 
means. 

Such  report  shall  also  indicate  how  such  controls  will  further  signifi¬ 
cantly  the  foreign  policy  of  the  United  States  or  will  further  its 
declared  international  obligations.  To  the  extent  necessary  to  further 
the  effectiveness  of  such  export  control,  portions  of  such  report  may 
be  submitted  on  a  classified  basis,  and  shall  be  subject  to  the 
provisions  of  section  12(c)  of  this  Act. 

(0  Exclusion  for  Medicine  and  Medical  Supplies.— This  section 
does  not  authorize  export  controls  on  medicine  or  medical  supplies.  It 
is  the  intent  of  Congress  that  the  President  not  impose  export 
controls  under  this  section  on  any  goods  or  technology  if  he  deter¬ 
mines  that  the  principal  effect  of  the  export  of  such  goods  or 
technology  would  be  to  help  meet  basic  human  needs.  This  subsection 
shall  not  be  construed  to  prohibit  the  President  from  imposing 
restrictions  on  the  export  of  medicine  or  medical  supplies,  under  the 
International  Emergency  Economic  Powers  Act.  This  subsection 
shall  not  apply  to  any  export  control  on  medicine  or  medical  supplies 
which  is  in  effect  on  the  effective  date  of  this  Act. 

(g)  Foreign  Availability.— In  applying  export  controls  under  this 
section,  the  President  shall  take  all  feasible  steps  to  initiate  and 
conclude  negotiations  with  appropriate  foreign  governments  for  the 
purpose  of  securing  the  cooperation  of  such  foreign  governments  in 
controlling  the  export  to  countries  and  consignees  to  which  the 
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United  States  export  controls  apply  of  any  floods  0r  technology 
comparable  to  goods  or  technology  controlled  under  this  section. 

(h)  International  Obligations. — The  provisions  of  subsections 
(b),  (c),  (d),  (P,  and  tg)  shall  not  apply  in  any  case  in  which  the 
President  exercises  the  authority  contained  in  this  section  to  impose 
export  controls,  or  to  approve  or  deny  export  license  applications,  in 
order  to  fulfill  obligations  of  the  United  States  pursuant  to  treaties  to 
which  the  United  States  is  a  party  or  pursuant  to  other  international 
agreements 

til  Countries  Supporting  International  Terrorism  — The  Secre-  Notification  to 
tary  and  the  Secretary  of  State  shall  notify  the  Committee  on  Foreign  congressional 
Affairs  of  the  House  of  Representatives  and  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of  the  Senate  before  any  license 
is  approved  for  the  export  of  goods  or  technology  valued  at  more  than 
$7,000,000  to  any  country  concerning  which  the  Secretary  of  State 
has  made  the  following  determinations: 

(1)  Such  country  has  repeatedly  provided  support  for  acts  of 
international  terrorism. 

(2)  Such  exports  would  make  a  significant  contribution  to  the 
military  potential  of  such  country,  including  its  military  logistics 
capability,  or  would  enhance  the  ability  of  such  country  to 
support  acts  of  international  terrorism. 

<jl  Crime  Control  Instruments.— (I)  Crime  control  and  detection 
instruments  and  equipment  shall  be  approved  for  export  bv  the 
Secretary  only  pursuant  to  a  validated  export  license. 

(2)  The  provisions  of  this  subsection  shall  not  apply  with  respect  to 
exports  to  countries  which  are  members  of  the  North  Atlantic  Treaty 
Organization  or  to  Japan,  Australia,  or  New  Zealand,  or  to  such  other 
countries  as  the  President  shall  designate  consistent  with  the  pur¬ 
poses  of  this  subsection  and  section  502B  of  the  Foreign  Assistance 
Act  of  1961.  22  USC  2304 

(k)  Control  List  — The  Secretary  shall  establish  and  maintain,  as 
part  of  the  commodity  control  list,  a  list  of  any  goods  or  technology 
subject  to  export  controls  under  this  section,  and  the  countries  to 
which  such  controls  apply.  Such  goods  or  technology  shall  be  clearly 
identified  as  subject  to  controls  under  this  section.  Such  list  shall 
consist  of  goods  and  technology  identified  by  the  Secretary  of  State, 
with  the  concurrence  of  the  Secretary.  If  the  Secretary  and  the 
Secretary  of  State  are  unable  to  agree  on  the  list,  the  matter  shall  be 
referred  to  the  President.  Such  list  shall  be  reviewed  not  less  Periodical 
frequently  than  every  three  years  in  the  case  of  controls  maintained  r<‘v'ew 
cooperatively  with  other  countries,  and  annually  in  the  case  of  all 
other  controls,  for  the  purpose  of  making  such  revisions  as  are 
necessary  in  order  to  carry  out  this  section.  During  the  course  of  such 
review,  an  assessment  shall  be  made  periodically  of  the  availability 
from  sources  outside  the  United  States,  or  any  of  its  territories  or 
possessions,  of  goods  and  technology  comparable  to  those  controlled 
for  export  from  the  United  States  under  this  section. 

SHORT  SUPPLY  CONTROLS 

Sec.  7.  (a)  Authority. — (1)  In  order  to  carry  out  the  policy  set  forth  M)  use  »pp 
in  section  3(2X0  of  this  Act,  the  President  may  prohibit  or  curtail  the  2,<m! 
export  of  any  goods  subject  to  the  jurisdiction  of  the  United  States  or 
exported  by  any  person  subject  to  the  jurisdiction  of  the  United 
States.  In  curtailing  exports  to  carry  out  the  policy  set  forth  in  section  Export  licenses, 
312X0  of  this  Act,  the  President  shall  allocate  a  portion  of  export  allocation 
licenses  on  the  basis  of  factors  other  than  a  prior  history  of  exporta¬ 
tion.  Such  factors  shall  include  the  extent  to  which  a  country  engages 
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in  equitable  trade  practices  with  respect  to  United  States  goods  and 
treats  the  United  States  equitably  in  times  of  short  supply. 

(2)  Upon  imposing  quantitative  restrictions  on  exports  of  any  goods 
to  carry  out  the  policy  set  forth  in  section  3(2X0  of  this  Act,  the 
Secretary  shall  include  in  a  notice  published  in  the  Federal  Register 
with  respect  to  such  restrictions  an  invitation  to  all  interested  parties 
to  submit  written  comments  within  15  days  from  the  date  of  publica¬ 
tion  on  the  impart  of  such  restrictions  and  the  method  of  licensing 
used  to  implement  them. 

(3)  In  imposing  export  controls  under  this  section,  the  President’s 
authority  shall  include,  but  not  be  limited  to,  the  imposition  of  export 
license  fees. 

(b)  Monitoring. — (1)  In  order  to  carry  out  the  policy  set  forth  in 
section  3(2XC)  of  this  Act,  the  Secretary  shall  monitor  exports,  and 
contracts  for  exports,  of  any  good  (other  than  a  commodity  which  is 
subject  to  the  reporting  requirements  of  section  812  of  the 
Agricultural  Act  of  1970)  when  the  volume  of  such  exports  in  relation 
to  domestic  supply  contributes,  or  may  contribute,  to  an  increase  in 
domestic  prices  or  a  domestic  shortage,  and  such  price  increase  or 
shortage  has,  or  may  have,  a  serious  adverse  impact  on  the  economy 
or  any  sector  thereof.  Any  such  monitoring  shall  commence  at  a  time 
adequate  to  assure  that  the  monitoring  will  result  in  a  data  base 
sufficient  to  enable  policies  to  be  developed,  in  accordance  with 
section  3(2X0  of  this  Act,  to  mitigate  a  short  supply  situation  or 
serious  inflationary  price  rise  or,  if  export  controls  are  needed,  to 
permit  imposition  of  such  controls  in  a  timely  manner.  Information 
which  the  Secretary  requires  to  be  furnished  in  effecting  such 
monitoring  shall  be  confidential,  except  as  provided  in  paragraph  (2) 
of  this  subsection. 

(2)  The  results  of  such  monitoring  shall,  to  the  extent  practicable, 
be  aggregated  and  included  in  weekly  reports  setting  forth,  with 
respect  to  each  item  monitored,  actual  and  anticipated  exports,  the 
destination  by  country,  and  the  domestic  and  worldwide  price, 
supply,  and  demand.  Such  reports  may  be  made  monthly  if  the 
Secretary  determines  that  there  is  insufficient  information  to  justify 
weekly  reports. 

(3)  The  Secretary  shall  consult  with  the  Secretary  of  Energy  to 
determine  whether  monitoring  or  export  controls  under  this  section 
are  warranted  with  respect  to  exports  of  facilities,  machinery,  or 
equipment  normally  and  principally  used,  or  intended  to  be  used,  in 
the  production,  conversion,  or  transportation  of  fuels  and  energy 
(except  nuclear  energy),  including,  but  not  limited  to,  drilling  rigs, 
platforms,  and  equipment;  petroleum  refineries,  natural  gas  process¬ 
ing,  liquefaction,  and  gasification  plants;  facilities  for  production  of 
synthetic  natural  gas  or  synthetic  crude  oil;  oil  and  gas  pipelines, 
pumping  stations,  and  associated  equipment;  and  vessels  for  trans¬ 
porting  oil,  gas,  coal,  and  other  fuels. 

(c)  Petitions  for  Monitoring  or  Controls. — (1XA)  Any  entity, 
including  a  trade  association,  firm,  or  certified  or  recognized  union  or 
group  of  workers,  which  is  representative  of  an  industry  or  a 
substantial  segment  of  an  industry  which  processes  metallic  materi¬ 
als  capable  of  being  recycled  with  respect  to  which  an  increase  in 
domestic  prices  or  a  domestic  shortage,  either  of  which  results  from 
increased  exports,  has  or  may  have  a  significant  adverse  effect  on  the 
national  economy  or  any  sector  thereof,  may  transmit  a  written 
petition  to  the  Secretary  requesting  the  monitoring  of  exports,  or  the 
imposition  of  export  controls,  or  both,  with  respect  to  such  material, 
in  order  to  carry  out  the  policy  set  forth  in  section  3(2X0  of  this  Act. 
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(B)  Each  petition  shall  be  in  such  form  as  the  Secretary  shall 
prescribe  and  shall  contain  information  in  support  of  the  action 
requested.  The  petition  shall  include  any  information  reasonably 
available  to  the  petitioner  indicating  (i)  that  there  has  been  a 
significant  increase,  in  relation  to  a  specific  period  of  time,  in  exports 
of  such  material  in  relation  to  domestic  supply,  and  (ii)  that  there  has 
been  a  significant  increase  in  the  price  of  such  material  or  a  domestic 
shortage  of  such  material  under  circumstances  indicating  the  price 
increase  or  domestic  shortage  may  be  related  to  exports. 

(2)  Within  15  days  after  receipt  of  any  petition  described  in 
paragraph  (1),  the  Secretary  shall  publish  a  notice  in  the  Federal 
Register.  The  notice  shall  (A)  include  the  name  of  the  material  which 
is  tne  subject  of  the  petition,  (B)  include  the  Schedule  B  number  of  the 
material  as  set  forth  in  the  Statistical  Classification  of  Domestic  and 
Foreign  Commodities  Exported  from  the  United  States,  (C)  indicate 
whether  the  petitioner  is  requesting  that  controls  or  monitoring,  or 
both,  be  imposed  with  respect  to  the  exportation  of  such  material,  and 
(D)  provide  that  interested  persons  shall  have  a  period  of  30  days 
commencing  with  the  date  of  publication  of  such  notice  to  submit  to 
the  Secretary  written  data,  views,  or  arguments,  with  or  without 
opportunity  for  oral  presentation,  with  respect  to  the  matter  in¬ 
volved.  At  the  request  of  the  petitioner  or  any  other  entity  described 
in  paragraph  ( IX A)  with  respect  to  the  material  which  is  the  subject 
of  the  petition,  or  at  the  request  of  any  entity  representative  of 
producers  or  exporters  of  such  material,  the  Secretary  shall  conduct 
public  hearings  with  respect  to  the  subject  of  the  petition,  in  which 
case  the  30-day  period  may  be  extended  to  45  days. 

(3)  Within  45  days  after  the  end  of  the  30-  or  45-da  v  period  described 
in  paragraph  (2),  as  the  case  may  be,  the  Secretary  shall— 

(A)  determine  whether  to  impose  monitoring  or  controls,  or 
both,  on  the  export  of  such  material,  in  order  to  carry  out  the 
policy  set  forth  in  section  3(2MC)  of  this  Act;  and 

(B)  publish  in  the  Federal  Register  a  detailed  statement  of  the 
reasons  for  such  determination. 

(4)  Within  15  days  after  making  a  determination  under  paragraph 
(3)  to  impose  monitoring  or  controls  on  the  oxport  of  a  material,  the 
Secretary  shall  publish  in  the  Federal  Register  proposed  regulations 
with  respect  to  such  monitoring  or  controls.  Within  30  days  following 
the  publication  of  such  proposed  regulations,  and  after  considering 
any  public  comments  thereon,  the  Secretary  shall  publish  and 
implement  final  regulations  with  respect  to  such  monitoring  or 
controls. 

(5)  For  purposes  of  publishing  notices  in  the  Federal  Register  and 
scheduling  public  hearings  pursuant  to  this  subsection,  the  Secretary 
may  consolidate  petitions,  and  responses  thereto,  which  involve  the 
same  or  related  materials. 

(6)  If  a  petition  with  respect  to  a  particular  material  or  group  of 
materials  has  been  considered  in  accordance  with  all  the  procedures 
prescribed  in  this  subsection,  the  Secretary  may  determine,  in  the 
absence  of  significantly  changed  circumstances,  that  any  other  peti¬ 
tion  with  respect  to  the  same  material  or  group  of  materials  which  is 
filed  within  6  months  after  consideration  of  the  prior  petition  has 
been  completed  does  not  merit  complete  consideration  under  this 
subsection. 

(7)  The  procedures  and  time  limits  set  forth  in  this  subsection  with 
respect  to  a  petition  filed  under  this  subsection  shall  take  precedence 
over  any  review  undertaken  at  the  initiative  of  the  Secretary  with 
respect  to  the  same  subject  as  that  of  the  petition. 
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(8)  The  Secretary  may  impose  monitoring  or  controls  on  a  tempo¬ 
rary  basis  after  a  petition  is  filed  under  paragraph  (IX A)  but  before 
the  Secretary  makes  a  determination  under  paragraph  (3)  if  the 
Secretary  considers  such  action  to  be  necessary  to  carry  out  the 
policy  set  forth  in  section  3(2X0  of  this  Act 

(9)  The  authority  under  this  subsection  shall  not  be  construed  to 
affect  the  authority  of  the  Secretary  under  any  other  provision  of  this 
Act. 

(10)  Nothing  contained  in  this  subsection  shall  be  construed  to 
preclude  submission  on  a  confidential  basis  to  the  Secretary  of 
information  relevant  to  a  decision  to  impose  or  remove  monitoring  or 
controls  under  the  authority  of  this  Act,  or  to  preclude  consideration 
of  such  information  by  the  Secretary  in  reaching  decisions  required 
under  this  subsection.  The  provisions  of  this  paragraph  shall  not  be 
construed  to  affect  the  applicability  of  section  552(b)  of  title  5,  United 
State  Code. 

(d)  Domestically  Produced  Crude  Oil. — (1)  Notwithstanding  any 
other  provision  of  this  Act  and  notwithstanding  subsec' ion  (ui  of 
section  28  of  the  Mineral  Leasing  Act  of  1920  (30  U  S. C.  1851,  no 
domestically  produced  crude  oil  transported  by  pipeline  over  right-of- 
way  granted  pursuant  to  section  203  of  the  Trans-Alaska  Pipeline 
Authorization  Act  (43  U.S.C.  1652)  (except  any  such  crude  oil  which 

(A)  is  exported  to  an  adjacent  foreign  country  to  be  refined  and 
consumed  therein  in  exchange  for  the  same  quantity  of  crude  oil 
being  exported  from  that  country  to  the  United  States;  such  exchange 
must  result  through  convenience  or  increased  efficiency  of  transpor¬ 
tation  in  lower  prices  for  consumers  of  petroleum  products  in  the 
United  States  as  described  in  paragraph  (2XAXii)  of  this  subsection,  or 

(B)  is  temporarily  exported  for  convenience  or  increased  efficiency  of 
transportation  across  parts  of  an  adjacent  foreign  country  and 
reenters  the  United  States)  may  be  exported  from  the  United  States, 
or  any  of  its  territories  and  possessions,  unless  the  requirements  of 
paragraph  (2)  of  this  subsection  are  met. 

(2)  Crude  oil  subject  to  the  prohibition  contained  in  paragraph  (1) 
may  be  exported  only  if — 

(A)  the  President  makes  and  publishes  express  findings  that 
exports  of  such  crude  oil,  including  exchanges— 

(i)  will  not  diminish  the  total  auantity  or  quality  of 
petroleum  refined  within,  stored  within,  or  legally  commit¬ 
ted  to  be  transported  to  and  sold  within  the  United  States; 

(ii)  wall,  within  3  months  following  the  initiation  of  such 
exports  or  exchanges,  result  in  (I)  acquisition  costs  to  the 
refiners  which  purchase  the  imported  crude  oil  being  lower 
than  the  acquisition  costs  such  refiners  would  have  to  pay 
for  the  domestically  produced  oil  in  the  absence  of  such  an 
export  or  exchange,  and  (II)  not  less  than  75  percent  of  such 
savings  in  costs  being  reflected  in  wholesale  and  retail  prices 
of  products  refined  from  such  imported  crude  oil; 

(iii)  will  be  made  only  pursuant  to  contracts  which  may  be 
terminated  if  the  crude  oil  supplies  of  the  United  States  are 
interrupted,  threatened,  or  diminished; 

(iv)  are  clearly  necessary  to  protect  the  national  interest; 
and 

(v)  are  in  accordance  with  the  provisions  of  this  Act;  and 

(B)  the  President  reports  such  findings  to  the  Congress  and  the 
Congress,  within  50  days  thereafter,  agrees  to  a  concurrent 
resolution  approving  such  exports  on  the  basis  of  the  findings. 

(3)  Notwithstanding  any  other  provision  of  this  section  or  any  other 
provision  of  law,  including  subsection  (u)  of  section  28  of  the  Mineral 
Leasing  Act  of  1920,  the  President  may  export  oil  to  any  country 
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pursuant  to  a  bilateral  international  oil  supply  agreement  entered 
into  by  the  United  States  with  such  nation  before  June  25, 1979,  or  to 
any  country  pursuant  to  the  International  Emergency  Oil  Sharing 
Plan  of  the  International  Energy  Agency. 

(e)  Refined  Petroleum  Products. — (1)  No  refined  petroleum  prod¬ 
uct  may  be  exported  except  pursuant  to  an  export  license  specifically 
authorizing  such  export.  Not  later  than  5  days  after  an  application 
for  a  license  to  export  any  refined  petroleum  product  or  residual  fuel 
oil  is  received,  tne  Secretary  shall  notify  the  Congress  of  such 
application,  together  with  the  name  of  the  exporter,  the  destination 
of  the  proposed  export,  and  the  amount  and  price  of  the  proposed 
export.  Such  notification  shall  be  made  to  the  chairman  of  the 
Committee  on  Foreign  Affairs  of  the  House  of  Representatives  and 
the  chairman  of  the  Committee  on  Banking,  Housing,  and  Urban 
Affairs  of  the  Senate. 

(2)  The  Secretary  may  not  grant  such  license  during  the  30-day 
period  beginning  on  the  date  on  which  notification  to  the  Congress 
under  paragraph  (1)  is  received,  unless  the  President  certifies  in 
writing  to  the  Speaker  of  the  House  of  Representatives  and  the 
President  pro  tempore  of  the  Senate  that  the  proposed  export  is  vital 
to  the  national  interest  and  that  a  delay  "in  issuing  the  license  would 
adversely  affect  that  interest. 

(3)  This  subsection  shall  not  apply  to  (A)  any  export  license 
application  for  exports  to  a  country  with  respect  to  which  historical 
export  quotas  established  by  the  Secretary  on  the  basis  of  past 
trading  relationships  apply,  or  (B)  any  license  application  for  exports 
to  a  country  if  exports  under  the  license  would  not  result  in  more 
than  25 0,000  barrels  of  refined  petroleum  products  being  exported 
from  the  United  States  to  such  country  in  any  fiscal  year. 

(4)  For  purposes  of  this  subsection, “refined  petroleum  product” 
means  gasoline,  kerosene,  distillates,  propane  or  butane  gas,  diesel 
fuel,  and  residual  fuel  oil  refined  within  the  United  States  or  entered 
for  consumption  within  the  United  States. 

(5)  The  Secretary  may  extend  any  time  period  prescribed  in  section 
10  of  this  Act  to  the  extent  necessary  to  take  into  account  delays  in 
action  by  the  Secretary  on  a  license  application  on  account  of  the 
provisions  of  this  subsection. 

(f)  Certain  Petroleum  Products.— Petroleum  products  refined  in 
United  States  Foreign  Trade  Zones,  or  in  the  United  States  Territory 
of  Guam,  from  foreign  crude  oil  shall  be  excluded  from  any  quantita¬ 
tive  restrictions  imposed  under  this  section  except  that,  if  the 
Secretary  finds  that  a  product  is  in  short  supply,  the  Secretary  may 
issue  such  regulations  as  may  be  necessary  to  limit  exports. 

(g)  Agricultural  Commodities.— <11  The  authority  conferred  by 
this  section  shall  not  be  exercised  with  respect  to  any  agricultural 
commodity,  including  faft  and  oils  or  animal  hides  or  skins,  without 
the  approval  of  the  Secretary  of  Agriculture.  The  Secretary  of 
Agriculture  shall  not  approve  the  exercise  of  such  authority  with 
respect  to  any  such  commodity  during  any  period  for  which  the 
supply  of  such  commodity  is  determined  by  the  Secretary  of  Agricul¬ 
ture  to  be  in  excess  of  the  requirements  of  the  domestic  economy 
except  to  the  extent  the  President  determines  that  such  exercise  of 
authority  is  required  to  carry  out  the  policies  set  forth  in  subpara¬ 
graph  (A)  or  (B)  of  paragraph  (2)  of  section  3  of  this  Act.  The  Secretary 
of  Agriculture  shall,  by  exercising  the  authorities  which  the  Secre¬ 
tary  of  Agriculture  has  under  other  applicable  provisions  of  law, 
collect  data  with  respect  to  export  sales  of  animal  hides  and  skins. 

(2)  Upon  approval  of  the  Secretary,  in  consultation  with  the 
Secretary  of  Agriculture,  agricultural  commodities  purchased  by  or 
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for  use  in  a  foreign  country  may  remain  in  the  United  States  for 
export  at  a  later  date  free  from  any  quantitative  limitations  on  export 
which  may  be  imposed  to  carry  out  the  policy  set  forth  in  section 
3(2X0  of  this  Act  subsequent  to  such  approval.  The  Secretary  may 
not  grant  such  approval  unless  the  Secretary  receives  adequate 
assurance  and,  in  conjunction  with  the  Secretary  of  Agriculture, 
finds  (A)  that  such  commodities  will  eventually  be  exported,  (B)  that 
neither  the  sale  nor  export  thereof  will  result  in  an  excessive  drain  of 
scarce  materials  and  have  a  serious  domestic  inflationary  impact,  (C) 
that  storage  of  such  commodities  in  the  United  States  will  not  unduly 
limit  the  space  available  for  storage  of  domestically  owned  commod¬ 
ities,  and  (D)  that  the  purpose  of  such  storage  is  to  establish  a  reserve 
of  such  commodities  for  later  use,  not  including  resale  to  or  use  by 
Regulations.  another  country.  The  Secretary  may  issue  such  regulations  as  may  be 
necessary  to  implement  this  paragraph. 

(3)  If  the  authority  conferred  by  this  section  or  section  6  is  exercised 
to  prohibit  or  curtail  the  export  of  any  agricultural  commodity  in 
order  to  carry  out  the  policies  set  forth  in  subparagraph  (B)  or  (C)  of 
paragraph  (2)  of  section  3  of  this  Act,  the  President  shall  immediately 
report  such  prohibition  or  curtailment  to  the  Congress,  setting  forth 
the  reasons  therefor  in  detail.  If  the  Congress,  within  30  days  after 
the  date  of  its  receipt  of  such  report,  adopts  a  concurrent  resolution 
disapproving  such  prohibition  or  curtailment,  then  such  prohibition 
or  curtailment  shall  cease  to  be  effective  with  the  adoption  of  such 
resolution.  In  the  computation  of  such  30-day  period,  there  shall  be 
excluded  the  days  on  which  either  House  is  not  in  session  because  of 
an  adjournment  of  more  than  3  days  to  a  day  certain  or  because  of  an 
adjournment  of  the  Congress  sine  die. 

(h)  Barter  Agreements  — (1)  The  exportation  pursuant  to  a  barter 
agreement  of  any  goods  which  may  lawfully  be  exported  from  the 
United  States,  for  any  goods  which  may  lawfully  be  imported  into  the 
United  States,  may  be  exempted,  in  accordance  with  paragraph  (2)  of 
this  subsection,  from  any  quantitative  limitation  on  exports  (other 
than  any  reporting  requirement)  imposed  to  carry  out  the  policy  set 
forth  in  section  3(2XC)  of  this  Act. 

(2)  The  Secretary  shall  grant  an  exemption  under  paragraph  (1)  if 
the  Secretary  finds,  after  consultation  with  the  appropriate  depart¬ 
ment  or  agency  of  the  United  States,  that— 

(A)  for  the  period  during  which  the  barter  agreement  is  to  be 
performed— 

(i)  the  average  annual  quantity  of  the  goods  to  be  exported 
pursuant  to  the  barter  agreement  will  not  be  required  to 
satisfy  the  average  amount  of  such  goods  estimated  to  be 
required  annually  by  the  domestic  economy  and  will  be 
surplus  thereto;  and 

(ii)  the  average  annual  quantity  of  the  goods  to  be  im¬ 
ported  will  be  less  than  the  average  amount  of  such  goods 
estimated  to  be  required  annually  to  supplement  domestic 
production;  and 

(B)  the  parties  to  such  barter  agreement  have  demonstrated 
adequately  that  they  intend,  and  have  the  capacity,  to  perform 
such  barter  agreement. 

Barter  (3)  For  purposes  of  this  subsection,  the  term  “barter  agreement" 

agreement  means  any  agreement  which  is  made  for  the  exchange,  without 

monetary  consideration,  of  any  goods  produced  in  the  United  States 
for  any  goods  produced  outside  of  the  United  States. 

(4)  This  subsection  shall  apply  only  with  reexect  to  barter  agree¬ 
ments  entered  into  after  the  effective  date  of  this  Act. 
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(1)  Unprocessed  Red  Cedar. — (1)  The  Secretary  shall  require  a 
validated  license,  under  the  authority  contained  in  subsection  (a)  of 
this  section,  for  the  export  of  unprocessed  western  red  cedar  (Thuja 
plicata)  logs,  harvested  from  State  or  Federal  lands.  The  Secretary 
shall  impose  quantitative  restrictions  upon  the  export  of  unprocessed 
western  red  cedar  logs  during  the  3-year  period  beginning  on  the 
effective  date  of  this  Act  as  follows: 

(A)  Not  more  than  thirty  million  board  feet  scribner  of  such 
logs  may  be  exported  during  the  first  year  of  such  3-year  period. 

(B)  Not  more  than  fifteen  million  board  feet  scribner  of  such 
logs  may  be  exported  during  the  second  year  of  such  period. 

(C)  Not  more  than  five  million  board  feet  scribner  of  such  logs 
may  be  exported  during  the  third  year  of  such  period. 

After  the  end  of  such  3-year  period,  no  unprocessed  western  red  cedar 
logs  may  be  exported  from  the  United  States. 

(2)  The  Secretary  shall  allocate  export  licenses  to  exporters  pursu¬ 
ant  to  this  subsection  on  the  basis  of  a  prior  history  of  exportation  by 
such  exporters  and  such  other  factors  as  the  Secretary  considers 
necessary  and  appropriate  to  minimize  any  hardship  to  the  producers 
of  western  red  cedar  and  to  further  the  foreign  policy  of  the  United 
States. 

(3)  Unprocessed  western  red  cedar  logs  shall  not  be  considered  to  be 
an  agricultural  commodity  for  purposes  of  subsection  (g)  of  this 
section. 

(4)  As  used  in  this  subsection,  the  term  “unprocessed  western  red 
cedar”  means  red  cedar  timber  which  has  not  been  processed  into — 

(A)  lumber  without  wane; 

(B)  chips,  pulp,  and  pulp  products; 

(C)  veneer  and  plywood; 

(D)  poles,  posts,  or  pilings  cut  or  treated  with  preservative  for 
use  as  such  and  not  intended  to  be  further  processed;  or 

(E)  shakes  and  shingles. 

(j)  Export  op  Horses.— (1)  Notwithstanding  any  other  provision  of 
this  Act,  no  horse  may  be  exported  by  sea  from  the  United  States,  or 
any  of  its  territories  and  possessions,  unless  such  horse  is  part  of  a 
consignment  of  horses  with  respect  to  which  a  waiver  has  been 
granted  under  paragraph  (2)  of  this  subsection. 

(2)  The  Secretary,  in  consultation  with  the  Secretary  of  Agricul¬ 
ture,  may  issue  regulations  providing  for  the  granting  of  waivers 
permitting  the  export  by  sea  of  a  specified  consignment  of  horses,  if 
the  Secretary,  in  consultation  with  the  Secretary  of  Agriculture, 
determines  that  no  horse  in  that  consignment  is  hieing  exported  for 
purposes  of  slaughter. 
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FOREIGN  BOYCOTTS 

Sec.  8.  (a)  Prohibitions  and  Exceptions.— (1)  For  the  purpose  of  j*??y’“,t‘ons 
implementing  the  policies  set  forth  in  subparagraph  (A)  or  (B)  of  ^47' app 
paragraph  (5)  of  section  3  of  this  Act,  the  President  shall  issue 
regulations  prohibiting  any  United  States  person,  with  respect  to  his 
activities  in  the  interstate  or  foreign  commerce  of  the  United  States, 
from  taking  or  knowingly  agreeing  to  take  any  of  the  following 
actions  with  intent  to  comply  with,  further,  or  support  any  boycott 
fostered  or  imposed  by  a  foreign  country  against  a  country  which  is 
friendly  to  the  United  States  and  which  is  not  itself  the  object  of  any 
form  of  boycott  pursuant  to  United  States  law  or  regulation: 

(A)  Refusing,  or  requiring  any  other  person  to  refuse,  to  do 
business  with  or  in  the  boycotted  country,  with  any  business 
concern  organized  under  the  laws  of  the  boycotted  country,  with 
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any  national  or  resident  of  the  boycotted  country,  or  with  any 
other  person,  pursuant  to  an  agreement  with,  a  requirement  of, 
or  a  request  from  or  on  behalf  of  the  boycotting  country.  The 
mere  absence  of  a  business  relationship  with  or  in  the  boycotted 
country  with  any  business  concern  organized  under  the  laws  of 
the  boycotted  country,  with  any  national  or  resident  of  the 
boycotted  country,  or  with  any  other  person,  does  not  indicate 
the  existence  of  the  intent  reauired  to  establish  a  violation  of 
regulations  issued  to  carry  out  this  subparagraph. 

(B)  Refusing,  or  requiring  any  other  person  to  refuse,  to  employ 
or  otherwise  discriminating  against  any  United  States  person  on 
the  basis  of  race,  religion,  sex,  or  national  origin  of  that  person  or 
of  any  owner,  officer,  director,  or  employee  of  such  person. 

(C)  Furnishing  information  with  respect  to  the  race,  religion, 
sex,  or  national  origin  of  any  United  States  person  or  of  any 
owner,  officer,  director,  or  employee  of  such  person. 

(D)  Furnishing  information  about  whether  any  person  has,  has 
had,  or  proposes  to  have  any  business  relationship  (including  a 
relationship  by  way  of  sale,  purchase,  legal  or  commercial 
representation,  shipping  or  other  transport,  insurance,  invest¬ 
ment,  or  supply)  with  or  in  the  boycotted  country,  with  any 
business  concern  organized  under  the  laws  of  the  boycotted 
country,  with  any  national  or  resident  of  the  boycotted  country, 
or  with  any  other  person  which  is  known  or  believed  to  be 
restricted  from  having  any  business  relationship  with  or  in  the 
boycotting  country.  Nothing  in  this  paragraph  shall  prohibit  the 
furnishing  of  normal  business  information  in  a  commercial 
context  as  defined  by  the  Secretary. 

(E)  Furnishing  information  about  whether  any  person  is  a 
member  of,  has  made  contributions  to,  or  is  otherwise  associated 
with  or  involved  in  the  activities  of  any  charitable  or  fraternal 
organization  which  supports  the  boycotted  country. 

(F)  Paying,  honoring,  confirming,  or  otherwise  implementing  a 
letter  of  credit  which  contains  any  condition  or  requirement 
compliance  with  which  is  prohibited  by  regulations  issued  pursu¬ 
ant  to  this  paragraph,  and  no  United  States  person  shall,  as  a 
result  of  the  application  of  this  paragraph,  be  obligated  to  pay  or 
otherwise  honor  or  implement  such  letter  of  credit. 

(2)  Regulations  issued  pursuant  to  paragraph  (1)  shall  provide 
exceptions  for— 

(A)  complying  or  agreeing  to  comply  with  requirements  (i) 
prohibiting  the  import  of  goods  or  services  from  the  boycotted 
country  or  goods  produced  or  services  provided  by  any  business 
concern  organized  under  the  laws  of  the  boycotted  country  or  by 
nationals  or  residents  of  the  boycotted  country,  or  (ii)  prohibiting 
the  shipment  of  goods  to  the  boycotting  country  on  a  carrier  of 
the  boycotted  country,  or  by  a  route  other  than  that  prescribed 
by  the  boycotting  country  or  the  recipient  of  the  shipment; 

(B)  complying  or  agreeing  to  comply  with  import  and  shipping 
document  requirements  with  respect  to  the  country  of  origin,  the 
name  of  the  carrier  and  route  of  shipment,  the  name  of  the 
supplier  of  the  shipment  or  the  name  of  the  provider  of  other 
services,  except  that  no  information  knowingly  furnished  or 
conveyed  in  response  to  such  requirements  may  be  stated  in 
negative,  blacklisting,  or  similar  exclusionary  terms,  other  than 
with  respect  to  carriers  or  route  of  shipment  as  may  be  permitted 
by  such  regulations  in  order  to  comply  with  precautionary 

'•quirements  protecting  against  war  risks  and  confiscation; 
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(O  complying  or  agreeing  to  comply  in  the  normal  course  of 
business  with  the  unilateral  and  specific  selection  by  a  boycott¬ 
ing  country,  or  national  or  resident  thereof,  of  carriers,  insurers, 
suppliers  of  services  to  be  performed  within  the  boycotting 
country  or  specific  goods  which,  in  the  normal  course  of  business, 
are  identifiable  by  source  when  imported  into  the  boycotting 
country; 

(D)  complying  or  agreeing  to  comply  with  export  requirements 
of  the  boycotting  country  relating  to  shipments  or  transship¬ 
ments  of  exports  to  the  boycotted  country,  to  any  business 
concern  of  or  organized  under  the  laws  of  the  boycotted  country, 
or  to  any  national  or  resident  of  the  boycotted  country; 

(E)  compliance  by  an  individual  or  agreement  by  an  individual 
to  comply  with  the  immigration  or  passport  requirements  of  any 
countiy  with  respect  to  such  individual  or  any  member  of  such 
individual's  family  or  with  requests  for  information  regarding 
requirements  of  employment  of  such  individual  within  the  boy¬ 
cotting  country;  and 

(F)  compliance  by  a  United  States  person  resident  in  a  foreign 
country  or  agreement  by  such  person  to  comply  with  the  laws  of 
that  countiy  with  respect  to  his  activities  exclusively  therein, 
and  such  regulations  may  contain  exceptions  for  such  resident 
complying  with  the  laws  or  regulations  of  that  foreign  country 
governing  imports  into  such  country  of  trademarked,  trade 
named,  or  similarly  specifically  identifiable  products,  or  compo¬ 
nents  of  products  for  nis  own  use,  including  the  performance  of 
contractual  services  within  that  country,  as  may  be  defined  by 
such  regulations. 

(3)  Regulations  issued  pursuant  to  paragraphs  (2X0  and  (2XF)  shall 
not  provide  exceptions  from  paragraphs  (1XB)  and  (1X0. 

(4)  Nothing  in  this  subsection  may  be  construed  to  supersede  or 
limit  the  operation  of  the  antitrust  or  civil  rights  laws  of  the  United 
States. 

(5)  This  section  shall  apply  to  any  transaction  or  activity  under¬ 
taken,  by  or  through  a  United  States  person  or  any  other  person,  with 
intent  to  evade  the  provisions  of  this  section  as  implemented  by  the 
regulations  issued  pursuant  to  this  subsection,  and  such  regulations 
shall  expressly  provide  that  the  exceptions  set  forth  in  paragraph  (2) 
shall  not  permit  activities  or  agreements  (expressed  or  implied  by  a 
course  of  conduct,  including  a  pattern  of  responses)  otherwise  prohib¬ 
ited,  which  are  not  within  tne  intent  of  such  exceptions. 

(b)  Foreign  Policy  Controls. — (1)  In  addition  to  the  regulations 
issued  pursuant  to  subsection  (a)  of  this  section,  regulations  issued 
under  section  6  of  this  Act  shall  implement  the  policies  set  forth  in 
section  3(5). 

(2)  Such  regulations  shall  require  that  any  United  States  person  Report* 
receiving  a  request  for  the  furnishing  of  information,  the  entering 
into  or  implementing  of  agreements,  or  the  taking  of  any  other  action 
referred  to  in  section  3(5)  shall  report  that  fact  to  tne  Secretary, 
together  with  such  other  information  concerning  such  request  as  the 
Secretaiy  nay  require  for  such  action  as  the  Secretary  considers 
appropriate  for  carrying  out  the  policies  of  that  section.  Such  person 
snail  also  report  to  the  Secretary  whether  such  person  intends  to 
comply  and  whether  such  person  has  complied  with  such  request. 

Any  report  filed  pursuant  to  this  paragraph  shall  be  made  available  Public 
promptly  for  public  inspection  ana  copying,  except  that  information  *nd 

regarding  the  quantity,  description,  and  value  of  any  goods  or  py  K 
technology  to  which  such  report  relates  may  be  kept  confidential  if 
the  Secretary  determines  that  disclosure  thereof  would  place  the 
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United  States  person  involved  at  a  competitive  disadvantage.  The 
Secretary  shall  periodically  transmit  summaries  of  the  information 
contained  in  such  reports  to  the  Secretary  of  State  for  such  action  as 
the  Secretary  of  State,  in  consultation  with  the  Secretary,  considers 
appropriate  for  carrying  out  the  policies  set  forth  in  section  3(5)  of 
this  Act. 

(c)  Preemption.— The  provisions  of  this  section  and  the  regulations 
issued  pursuant  thereto  shall  preempt  any  law,  rule,  or  regulation  of 
any  of  the  several  States  or  the  District  of  Columbia,  or  any  of  the 
territories  or  possessions  of  the  United  States,  or  of  any  governmen¬ 
tal  subdivision  thereof,  which  law,  rule,  or  regulation  pertains  to 
participation  in,  compliance  with,  implementation  of,  or  tne  furnish¬ 
ing  of  information  regarding  restrictive  trade  practices  or  boycotts 
fostered  or  imposed  by  foreign  countries  against  other  countries. 

PROCEDURES  FOR  HARDSHIP  RELIEF  FROM  EXPORT  CONTROLS 

Sec.  9.  (a)  Filing  of  Petitions. — Any  person  who,  in  such  person’s 
domestic  manufacturing  process  or  other  domestic  business  oper¬ 
ation,  utilizes  a  product  produced  abroad  in  whole  or  in  part  from  a 
good  historically  obtained  from  the  United  States  but  which  has  been 
made  subject  to  export  controls,  or  any  person  who  historically  has 
exported  such  a  good,  may  transmit  a  petition  of  hardship  to  the 
Secretary  requesting  an  exemption  from  such  controls  in  order  to 
alleviate  any  unique  hardship  resulting  from  the  imposition  of  such 
controls.  A  petition  under  this  section  shall  be  in  such  form  as  the 
Secretary  shall  prescribe  and  shall  contain  information  demonstrat¬ 
ing  the  need  for  the  relief  requested. 

(b)  Decision  of  the  Secretary.— Not  later  than  30  days  after 
receipt  of  any  petition  under  subsection  (a),  the  Secretary  shall 
transmit  a  written  decision  to  the  petitioner  granting  or  denying  the 
requested  relief.  Such  decision  shall  contain  a  statement  setting  forth 
the  Secretary’s  basis  for  the  grant  or  denial.  Any  exemption  granted 
may  be  subject  to  such  conditions  as  the  Secretary  considers  appro¬ 
priate. 

(c)  Factors  To  Be  Considered.— For  purposes  of  this  section,  the 
Secretary's  decision  with  respect  to  the  grant  or  denial  of  relief  from 
unique  hardship  resulting  directly  or  indirectly  from  the  imposition 
of  export  controls  shall  reflect  the  Secretary’s  consideration  of  factors 
such  as  the  following: 

(1)  Whether  denial  would  cause  a  unique  hardship  to  the 
petitioner  which  can  be  alleviated  only  by  granting  an  exception 
to  the  applicable  regulations.  In  determining  whether  relief  shall 
be  granted,  the  Secretary  shall  take  into  account— 

(A)  ownership  of  material  for  which  there  is  no  practicable 
domestic  market  by  virtue  of  the  location  or  nature  of  the 
material; 

(B)  potential  serious  financial  loss  to  the  applicant  if  not 
granted  an  exception; 

(C)  inability  to  obtain,  except  through  import,  an  item 
essential  for  domestic  use  which  is  produced  abroad  from  the 
good  under  control; 

(D)  the  extent  to  which  denial  would  conflict,  to  the 
particular  detriment  of  the  applicant,  with  other  national 
policies  including  those  reflected  in  any  international  agree¬ 
ment  to  which  the  United  States  is  a  party; 

(E)  possible  adverse  effects  on  the  economy  (including 
unemployment)  in  any  locality  or  region  of  the  United 
States;  and 


A-24 


r 


PUBLIC  LAW  96-72— SEPT.  29,  1979  93  STAT.  525 

(F)  other  relevant  factors,  including  the  applicant’s  lack  of 
an  exporting  history  during  any  base  period  that  may  be 
established  with  respect  to  export  quotas  for  the  particular 
good. 

(2)  The  effect  a  finding  in  favor  of  the  applicant  would  have  on 
attainment  of  the  basic  objectives  of  the  short  supply  control 
program. 

In  all  cases,  the  desire  to  sell  at  higher  prices  and  thereby  ob?ain 
greater  profits  shall  not  be  considered  as  evidence  of  a  unique 
hardship,  nor  will  circumstances  where  the  hardship  is  due  to 
imprudent  acts  or  failure  to  act  on  the  part  of  the  petitioner. 

PROCEDURES  FOR  PROCESSING  EXPORT  LICENSE  APPLICATIONS 

Sec.  10.  (a)  Primary  Responsibility  of  the  Secretary  — (1)  All  souscapp 
export  license  applications  required  under  this  Act  shall  be  submitted  2409 
by  the  applicant  to  the  Secretary.  AH  determinations  with  respect  to 
any  such  application  shall  be  made  by  the  Secretary,  subject  to  the 
procedures  provided  in  this  section. 

(2)  It  is  the  intent  of  the  Congress  that  a  determination  with  respect 
to  any  export  license  application  be  made  to  the  maximum  extent 
possible  by  the  Secretary  without  referral  of  such  application  to  any 
other  department  or  agency  of  the  Government. 

(3)  To  the  extent  necessary,  the  Secretary  shall  seek  information 
and  recommendations  from  the  Government  departments  and  agen¬ 
cies  concerned  with  aspects  of  United  States  domestic  and  foreign 
policies  and  operations  having  an  important  bearing  on  exports.  Such 
departments  and  agencies  shall  cooperate  fully  in  rendering  such 
information  and  recommendations. 

(b)  Initial  Screening. — Within  10  days  after  the  date  on  which 
any  export  license  application  is  submitted  pursuant  to  subsection 
(aXU,  the  Secretary  shall— 

(1)  send  the  applicant  an  acknowledgment  of  the  receipt  of  the 
application  and  the  date  of  the  receipt; 

(2)  submit  to  the  applicant  a  written  description  of  the  proce¬ 
dures  required  by  this  section,  the  responsibilities  of  the  Secre¬ 
tary  and  of  other  departments  and  agencies  with  respect  to  the 
application,  and  the  rights  of  the  applicant; 

(3)  return  the  application  without  action  if  the  application  is 
improperly  completed  or  if  additional  information  is  required, 
with  sufficient  information  to  permit  the  application  to  be 
properly  resubmitted,  in  which  case  if  such  application  is  resub¬ 
mitted,  it  shall  be  treated  as  a  new  application  for  the  purpose  of 
calculating  the  time  periods  prescribed  in  this  section; 

(4)  determine  whether  it  is  necessary  to  refer  the  application  to 
any  other  department  or  agency  and,  if  such  referral  is  deter¬ 
mined  to  be  necessary,  inform  tne  applicant  of  any  such  depart¬ 
ment  or  agency  to  which  the  application  will  be  referred;  and 

(5)  determine  whether  it  is  necessary  to  submit  the  application 
to  a  multilateral  review  process,  pursuant  to  a  multilateral 
agreement,  formal  or  informal,  to  which  the  United  States  is  a 
party  and,  if  so,  inform  the  applicant  of  this  requirement. 

(c)  Action  on  Certain  Applications.— In  each  case  in  which  the 
Secretary  determines  that  it  is  not  necessary  to  refer  an  application 
to  any  other  department  or  agencv  for  its  information  and  recommen¬ 
dations,  a  license  shall  be  formally  issued  or  denied  within  90  days 
after  a  properly  completed  application  has  been  submitted  pursuant 
to  this  section. 
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(d)  Referral  to  Other  Departments  and  Agencies  — In  each  case 
in  which  the  Secretary  determines  that  it  is  necessary  to  refer  an 
application  to  any  other  department  or  agency  for  its  information 
and  recommendations,  the  Secretary  shall,  within  30  days  after  the 
submission  of  a  properly  completed  application— 

(1)  refer  the  application,  together  with  all  necessary  analysis 
and  recommendations  of  the  Department  of  Commerce,  concur¬ 
rently  to  all  such  departments  or  agencies;  and 

(2)  if  the  applicant  so  requests,  provide  the  applicant  with  an 
opportunity  to  review  for  accuracy  any  documentation  to  be 
referred  to  any  such  department  or  agency  with  respect  to  such 
application  for  the  purpose  of  describing  the  export  in  question  in 
oraer  to  determine  whether  such  documentation  accurately 
describes  the  proposed  export. 

(e)  Action  by  Other  Departments  and  Agencies.— (1)  Any  depart¬ 
ment  or  agency  to  which  an  application  is  referred  pursuant  to 
subsection  (d)  snail  submit  to  the  Secretary,  within  30  days  after  its 
receipt  of  the  application,  the  information  or  recommendations 
requested  with  respect  to  such  application.  Except  as  provided  in 
paragraph  (2),  any  such  department  or  agency  which  does  not  submit 
its  recommendations  within  the  time  period  prescribed  in  the  preced¬ 
ing  sentence  shall  be  deemed  by  the  Secretary  to  have  no  objection  to 
the  approval  of  such  application. 

(2)  if  the  head  of  any  such  department  or  agency  notifies  the 
Secretary  before  the  expiration  of  the  time  period  provided  in 
paragraph  (1)  for  submission  of  its  recommendations  that  more  time 
is  required  for  review  by  such  department  or  agency,  such  depart¬ 
ment  or  agency  shall  have  an  additional  30-day  period  to  submit  its 
recommendations  to  the  Secretary.  If  such  department  or  agency 
does  not  submit  its  recommendations  within  the  time  period  pre¬ 
scribed  by  the  preceding  sentence,  it  shall  be  deemed  by  the  Secretary 
to  have  no  objection  to  the  approval  of  such  application. 

(f)  Action  by  the  Secretary.— (1)  Within  90  days  after  receipt  of 
the  recommendations  of  other  departments  and  agencies  with  respect 
to  a  license  application,  as  provided  in  subsection  (e),  the  Secretary 
shall  formally  issue  or  deny  the  license.  In  deciding  whether  to  issue 
or  deny  a  license,  the  Secretary  shall  take  into  account  any  recom¬ 
mendation  of  a  department  or  agency  with  respect  to  the  application 
in  question.  In  cases  where  the  Secretary  receives  conflicting  recom¬ 
mendations,  the  Secretary  shall,  within  the  90-day  period  provided 
for  in  this  subsection,  take  such  action  as  may  be  necessary  to  resolve 
such  conflicting  recommendations. 

(2)  In  cases  where  the  Secretary  receives  questions  or  negative 
considerations  or  recommendations  from  any  other  department  or 
agency  with  respect  to  an  application,  the  Secretary  shall,  to  the 
maximum  extent  consistent  with  the  national  security  and  foreign 
policy  of  the  United  States,  inform  the  applicant  of  the  specific 
questions  raised  and  any  such  negative  considerations  or  recommen¬ 
dations,  and  shall  accord  the  applicant  an  opportunity,  before  the 
final  determination  with  respect  to  the  application  is  made,  to 
respond  in  writing  to  such  questions,  considerations,  or  recommenda¬ 
tions. 

(3)  In  cases  where  the  Secretary  has  determined  that  an  application 
should  be  denied,  the  applicant  shall  be  informed  in  writing,  within  5 
days  after  such  determination  is  made,  of  the  determination,  of  the 
statutory  basis  for  denial,  the  policies  set  forth  in  section  3  of  the  Act 
which  would  be  furthered  by  denial,  and,  to  the  extent  consistent 
with  the  national  security  ana  foreign  policy  of  the  United  States,  the 
specific  considerations  which  led  to  the  denial,  and  of  the  availability 
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of  appeal  procedures.  In  the  event  decisions  on  license  applications 
are  deferred  inconsistent  with  the  provisions  of  this  section,  the 
applicant  shall  be  so  informed  in  writing  within  5  days  after  such 
deferral. 

(4)  If  the  Secretary  determines  that  a  particular  application  or  set 
of  applications  is  of  exceptional  importance  and  complexity,  and  that 
additional  time  is  required  for  negotiations  to  modify  the  application 
or  applications,  the  Secretary  may  extend  any  time  period  prescribed 
in  this  section.  The  Secretary  shall  notify  the  Congress  and  the 
applicant  of  such  extension  and  the  reasons  therefor. 

(g)  Special  Procedures  for  Secretary  of  Defense  — <1)  Notwith¬ 
standing  any  other  provision  of  this  section,  the  Secretary  of  Defense 
is  authorized  to  review  any  proposed  export  of  any  goods  or  technol¬ 
ogy  to  any  country  to  which  exports  are  controlled  for  national 
security  purposes  and,  whenever  the  Secretary  of  Defense  determines 
that  the  export  of  such  goods  or  technology  will  make  a  significant 
contribution,  which  would  prove  detrimental  to  the  national  security 
of  the  United  States,  to  the  military  potential  of  any  such  country,  to 
recommend  to  the  President  that  such  export  be  disapproved. 

(2)  Notwithstanding  any  other  provision  of  law,  tne  Secretary  of 
Defense  shall  determine,  in  consultation  with  the  Secretary,  and 
confirm  in  writing  the  types  and  categories  of  transactions  which 
should  be  reviewed  by  the  Secretary  of  Defense  in  order  to  make  a 
determination  referred  to  in  paragraph  (1).  Whenever  a  license  or 
other  authority  is  requested  for  the  export  to  any  country  to  which 
exports  are  controlled  for  national  security  purposes  of  goods  or 
technology  within  any  such  type  or  category,  the  Secretary  shall 
notify  the  Secretary  of  Defense  of  such  request,  and  the  Secretary 
may  not  issue  any  license  or  other  authority  pursuant  to  such  request 
before  the  expiration  of  the  period  within  which  the  President  may 
disapprove  such  export.  The  Secretary  of  Defense  shall  carefully 
consider  any  notification  submitted  by  the  Secretary  pursuant  to  this 
paragraph  and,  not  later  than  30  days  after  notification  of  the 
request,  shall— 

(A)  recommend  to  the  President  that  he  disapprove  any  re¬ 
quest  for  the  export  of  the  goods  or  technology  involved  to  the 
particular  country  if  the  Secretary  of  Defense  determines  that 
the  export  of  such  goods  or  technology  will  make  a  significant 
contribution,  which  would  prove  detrimental  to  the  national 
security  of  the  United  States,  to  the  military  potential  of  such 
country  or  any  other  country; 

(B)  notify  the  Secretary  that  he  would  recommend  approval 
subject  to  specified  conditions;  or 

tC)  recommend  to  the  Secretary  that  the  export  of  goods  or 
technology  be  approved. 

If  the  President  notifies  the  Secretary,  within  30  days  after  receiving 
a  recommendation  from  the  Secretary  of  Defense,  that  he  disap¬ 
proves  such  export,  no  license  or  other  authority  may  be  issued  for 
the  export  of  such  goods  or  technology  to  such  country. 

(3)  The  Secretary  shall  approve  or  disapprove  a  license  application, 
and  issue  or  deny  a  license,  in  accordance  with  the  provisions  of  this 
subsection,  and,  to  the  extent  applicable,  in  accordance  with  the  time 
periods  and  procedures  otherwise  set  forth  in  this  section. 

(4)  Whenever  the  President  exercises  his  authority  under  this 
subsection  to  modify  or  overrule  a  recommendation  made  by  the 
Secretary  of  Defense  or  exercises  his  authority  to  modify  or  overrule 
any  recommendation  made  by  the  Secretary  of  Defense  under  subsec¬ 
tion  (c)  or  (d)  of  section  5  of  this  Act  with  respect  to  the  list  of  goods 
and  technologies  controlled  for  national  security  purposes,  the  Presi- 
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dent  shall  promptly  transmit  to  the  Congress  a  statement  indicating 
his  decision,  together  with  the  recommendation  of  the  Secretary  of 
Defense. 

(h)  Multilateral  Controls.— In  any  case  in  which  an  application, 
which  has  been  finally  approved  under  subsection  (c),  (f),  or  (g)  of  this 
section,  is  required  to  be  submitted  to  a  multilateral  review  process, 
pursuant  to  a  multilateral  agreement,  formal  or  informal,  to  which 
the  United  States  is  a  party,  the  license  shall  not  be  issued  as 
prescribed  in  such  subsections,  but  the  Secretary  shall  notify  the 
applicant  of  the  approval  of  the  application  (and  the  date  of  such 
approval)  by  the  Secretary  subject  to  such  multilateral  review.  The 
license  shall  be  issued  upon  approval  of  the  application  under  such 
multilateral  review.  If  such  multilateral  review  has  not  resulted  in  a 
determination  with  respect  to  the  application  within  60  days  after 
such  date,  the  Secretary’s  approval  of  the  license  shall  be  final  and 
the  license  shall  be  issued,  unless  the  Secretary  determines  that 
issuance  of  the  license  would  prove  detrimental  to  the  national 
security  of  the  United  States.  At  the  time  at  which  the  Secretary 
makes  such  a  determination,  the  Secretary  shall  notify  the  applicant 
of  the  determination  and  shall  notify  the  Congress  of  the  determina¬ 
tion,  the  reasons  for  the  determination,  the  reasons  for  which  the 
multilateral  review  could  not  be  concluded  within  such  60-day  period, 
and  the  actions  planned  or  being  taken  by  the  United  States  Govern¬ 
ment  to  secure  conclusion  of  the  multilateral  review.  At  the  end  of 
every  60-day  period  after  such  notification  to  Congress,  the  Secretary 
shall  advise  the  applicant  and  the  Congress  of  the  status  of  the 
application,  and  shall  report  to  the  Congress  in  detail  on  the  reasons 
for  the  further  delay  and  any  further  actions  being  taken  by  the 
United  States  Government  to  secure  conclusion  of  the  multilateral 
review.  In  addition,  at  the  time  at  which  the  Secretary  issues  or 
denies  the  license  upon  conclusion  of  the  multilateral  review,  the 
Secretary  shall  notify  the  Congress  of  such  issuance  or  denial  and  of 
the  total  time  required  for  the  multilateral  review. 

(i)  Records.— The  Secretary  and  any  department  or  agency  to 
which  any  application  is  referred  under  this  section  shall  keep 
accurate  records  with  respect  to  all  applications  considered  by  the 
Secretary  or  by  any  such  department  or  agency,  including,  in  the  case 
of  the  Secretary,  any  dissenting  recommendations  received  from  any 
such  department  or  agency. 

(j)  Appeal  and  Court  Action. — (1)  The  Secretary  shall  establish 
appropriate  procedures  for  any  applicant  to  appeal  to  the  Secretary 
the  denial  of  an  export  license  application  of  the  applicant. 

(2)  In  any  case  in  which  any  action  prescribed  in  this  section  is  not 
taken  on  a  license  application  within  the  time  periods  established  by 
this  section  (except  in  the  case  of  a  time  period  extended  under 
subsection  (f)(4)  of  which  the  applicant  is  notified),  the  applicant  may 
file  a  petition  with  the  Secretary  requesting  compliance  with  the 
requirements  of  this  section.  When  such  petition  is  filed,  the  Secre¬ 
tary  shall  take  immediate  steps  to  correct  the  situation  giving  rise  to 
the  petition  and  shall  immediately  notify  the  applicant  of  such  steps. 

(3)  If,  within  30  days  after  a  petition  is  filed  under  paragraph  (2), 
the  processing  of  the  application  has  not  been  brought  into  conform¬ 
ity  with  the  requirements  of  this  section,  or  the  application  has  been 
brought  into  conformity  with  such  requirements  but  the  Secretapi 
has  not  so  notified  the  applicant,  the  applicant  may  bring  an  action  in 
an  appropriate  United  states  district  court  for  a  restraining  order,  a 
temporary  or  permanent  injunction,  or  other  appropriate  relief,  to 
require  compliance  with  the  requirements  of  this  section.  The  United 
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States  district  courts  shall  have  jurisdiction  to  provide  such  relief,  as 
appropriate. 


VIOLATIONS 

Sec.  11.  (a)  In  General.— Except  as  provided  in  subsection  (b)  of 
this  section,  whoever  knowingly  violates  any  provision  of  this  Act  or 
any  regulation,  order,  or  license  issued  thereunder  shall  be  fined  not 
more  than  five  times  the  value  of  the  exports  involved  or  $50,000, 
whichever  is  greater,  or  imprisoned  not  more  than  5  years,  or  both. 

(b)  Willful  Violations.  — (1)  Whoever  willfully  exports  anything 
contrary  to  any  provision  of  this  Act  or  any  regulation,  order,  or 
license  issued  thereunder,  with  knowledge  that  such  exports  will  be 
used  for  the  benefit  of  any  country  to  which  exports  are  restricted  for 
national  security  or  foreign  policy  purposes,  shall  be  fined  not  more 
than  five  times  the  value  of  the  exports  involved  or  $100,000, 
whichever  is  greater,  or  imprisoned  not  more  than  10  years,  or  both. 

(2)  Any  person  who  is  issued  a  validated  license  under  this  Act  for 
the  export  of  any  good  or  technology  to  a  controlled  country  and  who, 
with  knowledge  that  such  a  good  or  technology  is  being  used  by  such 
controlled  country  for  military  or  intelligence  gathering  purposes 
contrary  to  the  conditions  under  which  the  license  was  issued, 
willfully  fails  to  report  such  use  to  the  Secretary  of  Defense,  shall  be 
fined  not  more  than  five  times  the  value  of  the  exports  involved  or 
$100,000,  whichever  is  greater,  or  imprisoned  for  not  more  than  5 
years,  or  both.  For  purposes  of  this  paragraph,  "controlled  country” 
means  any  country  described  in  section  620(f)  of  the  Foreign  Assist¬ 
ance  Act  of  1961. 

(c)  Civil  Penalties;  Administrative  Sanctions.— (1)  The  head  of 
any  department  or  agency  exercising  any  functions  under  this  Act,  or 
any  officer  or  employee  of  such  department  or  agency  specifically 
designated  by  the  head  thereof,  may  impose  a  civil  penalty  not  to 
exceed  $10,000  for  each  violation  of  this  Act  or  any  regulation,  order, 
or  license  issued  under  this  Act,  either  in  addition  to  or  in  lieu  of  any 
other  liability  or  penalty  which  may  be  imposed. 

(2XA)  The  authority  under  this  Act  to  suspend  or  revoke  the 
authority  of  any  United  States  person  to  export  goods  or  technology 
may  be  used  with  respect  to  any  violation  of  the  regulations  issued 
pursuant  to  section  8(a)  of  this  Act. 

(B)  Any  administrative  sanction  (including  any  civil  penalty  or  any 
suspension  or  revocation  of  authority  to  export)  imposed  under  this 
Act  for  a  violation  of  the  regulations  issued  pursuant  to  section  8(a)  of 
this  Act  may  be  imposed  only  after  notice  and  opportunity  for  an 
agency  hearing  on  the  record  in  accordance  with  sections  554  through 
557  of  title  5,  United  States  Code. 

(C)  Any  charging  letter  or  other  document  initiating  administra¬ 
tive  proceedings  for  the  imposition  of  sanctions  for  violations  of  the 
regulations  issued  pursuant  to  section  8(a)  of  this  Act  shall  be  made 
available  for  public  inspection  and  copying. 

(d)  Payment  or  Penalties.— The  payment  of  any  penalty  imposed 
pursuant  to  subsection  (c)  may  be  made  a  condition,  for  a  period  not 
exceeding  one  year  after  the  imposition  of  such  penalty,  to  the 
granting,  restoration,  or  continuing  validity  of  any  export  license, 
permission,  or  privilege  granted  or  to  be  granted  to  the  person  upon 
whom  such  penalty  is  imposed.  In  addition,  the  payment  of  any 
penalty  imposed  under  subsection  (c)  may  be  deferred  or  suspended  in 
whole  or  in  part  for  a  period  of  time  no  longer  than  any  probation 
period  (which  may  exceed  one  year)  that  may  be  imposed  upon  such 
person.  Such  a  deferral  or  suspension  shall  not  operate  as  a  bar  to  the 
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collection  of  the  penalty  in  the  event  that  the  conditions  of  the 
suspension,  deferral,  or  probation  are  not  fulfilled. 

(e)  Refunds  — Any  amount  paid  in  satisfaction  of  any  penalty 
imposed  pursuant  to  subsection  (c)  shall  be  covered  into  the  Treasury 
as  a  miscellaneous  receipt.  The  head  of  the  department  or  agency 
concerned  may,  in  his  discretion,  refund  any  such  penalty,  within  2 
years  after  payment,  on  the  ground  of  a  material  error  of  fact  or  law 
in  the  imposition  of  the  penalty.  Notwithstanding  section  1346(a)  of 
title  28,  United  States  Code,  no  action  for  the  refund  of  any  such 
penalty  may  be  maintained  in  any  court. 

(0  Actions  for  Recovery  or  Penalties.— In  the  event  of  the 
failure  of  any  person  to  pay  a  penalty  imposed  pursuant  to  subsection 
(c),  a  civil  action  for  the  recovery  thereof  may,  in  the  discretion  of  toe 
head  of  the  department  or  agency  concerned,  be  brought  in  the  name 
of  the  United  States.  In  any  such  action,  the  court  shall  determine  de 
novo  all  issues  necessary  to  the  establishment  of  liability.  Except  as 
provided  in  this  subsection  and  in  subsection  (d),  no  such  liability 
shall  be  asserted,  claimed,  or  recovered  upon  by  the  United  States  in 
any  way  unless  it  has  previously  been  reduced  to  judgment. 

(g)  Other  Authorities.— Nothing  in  subsection  (c),  (d),  or  (f) 
limits— 

(1)  the  availability  of  other  administrative  or  judicial  remedies 
with  respect  to  violations  of  this  Act,  or  any  regulation,  order,  or 
license  issued  ander  this  Act; 

(2)  the  authority  to  compromise  and  settle  administrative 
proceedings  brought  with  respect  to  violations  of  this  Act,  or  any 
regulation,  order,  or  license  issued  under  this  Act;  or 

(3)  the  authority  to  compromise,  remit  or  mitigate  seizures  and 
forfeitures  pursuant  to  section  1(b)  of  title  VI  of  the  Act  of  June 
15, 1917  (22  U.S.C.  401(b)). 

ENFORCEMENT 

50  use  app.  Sec.  12.  (a)  General  Authority.— To  the  extent  necessary  or 

2411  appropriate  to  the  enforcement  of  this  Act  or  to  the  imposition  of  any 

penalty,  forfeiture,  or  liability  arising  under  the  Export  Control  Act 
50  US£n?p  2021  1949  or  the  Export  Administration  Act  of  1969,  the  head  of  any 

no»e.  2401  note  department  or  agency  exercising  any  function  thereunder  (and  offi¬ 
cers  or  employees  of  such  department  or  agency  specifically  desig¬ 
nated  by  the  head  thereof)  may  make  such  investigations  and  obtain 
such  information  from,  require  such  reports  or  the  keeping  of  such 
records  by,  make  such  inspection  of  the  books,  records,  and  other 
writings,  premises,  or  property  of,  and  take  the  sworn  testimony  of, 
any  person.  In  addition,  such  officers  or  employees  may  administer 
oaths  or  affirmations,  and  may  by  subpena  require  any  person  to 
appear  and  testify  or  to  appear  and  produce  books,  records,  and  other 
writings,  or  both,  and  in  the  case  of  contumacy  by,  or  refusal  to  obey  a 
subpena  issued  to,  any  such  person,  the  district  court  of  the  United 
States  for  any  district  in  which  such  person  is  found  or  resides  or 
transacts  business,  upon  application,  and  after  notice  to  any  such 
person  and  hearing,  snail  have  jurisdiction  to  issue  an  order  requir¬ 
ing  such  person  to  appear  ana  give  testimony  or  to  appear  and 
produce  books,  records,  and  other  writings,  or  both,  and  any  failure  to 
obey  such  order  of  the  court  may  be  punished  by  such  court  as  a 
contempt  thereof. 

(b)  Immunity  — No  person  shall  be  excused  from  complying  with 
any  requirements  under  this  section  because  of  his  privilege  against 
self-incrimination,  but  the  immunity  provisions  of  section  6002  of 
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title  18,  United  States  Code,  shall  apply  with  respect  to  any  indi¬ 
vidual  who  specifically  claims  such  privilege. 

(c)  Confidentiality.—!  1)  Except  as  otherwise  provided  by  the  third 
sentence  of  section  8(b)(2)  and  by  section  1  l(cK2HC)  of  this  Act, 
information  obtained  under  this  Act  on  or  before  June  30,  1980,  which 
is  deemed  confidential,  including  Shippers'  Export  Declarations,  or 
with  reference  to  which  a  request  for  confidential  treatment  is  made 
by  the  person  furnishing  such  information,  shall  be  exempt  from 
disclosure  under  section  552  of  title  5,  United  States  Code,  and  such 
information  shall  not  be  published  or  disclosed  unless  the  Secretary 
determines  that  the  withholding  thereof  is  contrary  to  the  national 
interest.  Information  obtained  under  this  Act  after  June  30,  1980, 
may  be  withheld  only  to  the  extent  permitted  by  statute,  except  that 
information  obtained  for  the  purpose  of  consideration  of,  or  concern¬ 
ing,  license  applications  under  this  Act  shall  be  withheld  from  public 
disclosure  unless  the  release  oi  such  information  is  determined  by  the 
Secretary  to  be  in  the  national  interest.  Fnactment  of  this  subsection 
shall  not  affect  any  judicial  proceeding  commenced  under  section  552 
of  title  5,  United  States  Code,  to  obtain  access  to  boycott  reports 
submitted  prior  to  October  31,  1976,  which  was  pending  on  May  15, 
1979;  but  such  proceeding  shall  be  continued  as  if  this  Act  had  not 
been  enacted. 

(2)  Nothing  in  this  Act  shall  be  construed  as  authorizing  the 
withholding  of  information  from  the  Congress,  and  all  information 
obtained  at  any  time  under  this  Act  or  previous  Acts  regarding  the 
control  of  exports,  including  any  report  or  license  application  re¬ 
quired  under  this  Act,  shall  be  made  available  upon  request  to  any 
committee  or  subcommittee  of  Congress  of  appropriate  jurisdiction. 
No  such  committee  or  subcommittee  shall  disclose  any  information 
obtained  under  this  Act  or  previous  Acts  regarding  the  control  of 
exports  which  is  submitted  on  a  confidential  basis  unless  the  full 
committee  determines  that  the  withholding  thereof  is  contrary  to  the 
national  interest. 

(d)  Reporting  Requirements  — In  the  administration  of  this  Act, 
reporting  requirements  shall  be  so  designed  as  to  reduce  the  cost  of 
reporting,  recordkeeping,  and  export  documentation  required  under 
this  Act  to  the  extent  feasible  consistent  with  effective  enforcement 
and  compilation  of  useful  trade  statistics.  Reporting,  recordkeeping, 
and  export  documentation  requirements  shall  be  periodically  re¬ 
viewed  and  revised  in  the  light  of  developments  in  the  field  of 
information  technology. 

(e)  Simplification  of  Regulations.— The  Secretary,  in  consulta¬ 
tion  with  appropriate  United  States  Government  departments  and 
agencies  and  with  appropriate  technical  advisory  committees  estab¬ 
lished  under  section  5(h),  shall  review  the  regulations  issued  under 
this  Act  and  the  commodity  control  list  in  order  to  determine  how 
compliance  with  the  provisions  of  this  Act  can  be  facilitated  by 
simplifying  such  regulations,  by  simplifying  or  clarifying  such  list,  or 
by  any  other  means. 

EXEMPTION  FROM  CERTAIN  PROVISIONS  RELATING  TO  ADMINISTRATIVE 
PROCEDURE  AND  JUDICIAL  REVIEW 

Sec.  13.  (a)  Exemption.— Except  as  provided  in  section  1 1(c)(2),  the 
functions  exercised  under  this  Act  are  excluded  from  the  operation  of 
sections  551,  553  through  559,  and  701  through  706  of  title  5,  United 
States  Code. 

(b)  Public  Participation.— It  is  the  intent  of  the  Congress  that,  to 
the  extent  practicable,  all  regulations  imposing  controls  on  exports 
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under  this  Act  be  issued  in  proposed  form  with  meaningful  opportu¬ 
nity  for  public  comment  before  taking  effect.  In  cases  where  a 
regulation  imposing  controls  under  this  Act  is  issued  with  immediate 
effect,  it  is  the  intent  of  the  Congress  that  meaningful  opportunity  for 
public  comment  also  be  provided  and  that  the  regulation  be  reissued 
m  final  form  after  public  comments  have  been  fully  considered. 


ANNUAL  REPORT 
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Congress. 
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Sec.  14.  (a)  Contents. — Not  later  than  December  31  of  each  year, 
the  Secretary  shall  submit  to  the  Congress  a  report  on  the  adminis¬ 
tration  of  this  Act  during  the  preceding  fiscal  year.  All  agencies  shall 
cooperate  fully  with  the  Secretary  in  providing  information  for  such 
report.  Such  report  shall  include  detailed  information  with  respect 
to — 

U)  the  implementation  of  the  policies  set  forth  in  section  3; 

(2)  general  licensing  activities  under  sections  5,  6,  and  7,  and 
any  changes  in  the  exercise  of  the  authorities  contained  in 
sections  5(a),  6(a),  and  7(a); 

(3)  the  results  of  the  review  of  United  States  policy  toward 
individual  countries  pursuant  to  section  5(b); 

(4)  the  results,  in  as  much  detail  as  may  be  included  consistent 
with  the  national  security  and  the  need  to  maintain  the  confiden¬ 
tiality  of  proprietary  information,  of  the  actions,  including  re¬ 
views  and  revisions  of  export  controls  maintained  for  national 
security  purposes,  required  by  section  5(cX3); 

(5)  actions  taken  to  carry  out  section  5(d); 

(6)  changes  in  categories  of  items  under  export  control  referred 
to  in  section  5(e); 

(7)  determinations  of  foreign  availability  made  under  section 
5(f),  the  criteria  used  to  make  such  determinations,  the  removal 
of  any  export  controls  under  such  section,  and  any  evidence 
demonstrating  a  need  to  impose  export  controls  for  national 
security  purposes  notwithstanding  foreign  availability; 

(8)  actions  taken  in  compliance  with  section  5(f)(5); 

(9)  the  operation  of  the  indexing  system  under  section  5(g); 

(10)  consultations  with  the  technical  advisory  committees 
established  pursuant  to  section  5(h),  the  use  made  of  the  advice 
rendered  by  such  committees,  and  the  contributions  of  such 
committees  toward  implementing  the  policies  set  forth  in  this 
Act; 

(11)  the  effectiveness  of  export  controls  imposed  under  section 
6  in  furthering  the  foreign  policy  of  the  United  States; 

(12)  export  controls  and  monitoring  under  section  7; 

(13)  the  information  contained  in  the  reports  required  by 
section  7(bX2),  together  with  an  analysis  of— 

(A)  the  impact  on  the  economy  and  world  trade  of  short¬ 
ages  or  increased  prices  for  commodities  subject  to  monitor¬ 
ing  under  this  Act  or  section  812  of  the  Agricultural  Act  of 
1970; 

(B)  the  worldwide  supply  of  such  commodities;  and 

(C)  actions  being  taken  by  other  countries  in  response  to 
such  shortages  or  increased  prices; 

(14)  actions  taken  by  the  President  and  the  Secretary  to  carry 
out  the  antiboycott  policies  set  forth  in  section  3(5)  of  this  Act; 

(15)  organizational  and  procedural  changes  undertaken  in 
furtherance  of  the  policies  set  forth  in  this  Act,  including 
changes  to  increase  the  efficiency  of  the  export  licensing  process 
and  to  fulfill  the  requirements  of  section  10.  including  an 
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analysis  of  the  time  required  to  process  license  applications,  the 
number  and  disposition  of  export  license  applications  taking 
more  than  90  days  to  process,  and  an  accounting  of  appeals 
received,  court  orders  issued,  and  actions  taken  pursuant  thereto 
under  subsection  (j)  of  such  section; 

(16)  delegations  of  authority  by  the  President  as  provided  in 
section  4(e)  of  this  Act; 

(17)  efforts  to  keep  the  business  sector  of  the  Nation  informed 
with  respect  to  policies  and  procedures  adopted  under  this  Act; 

(18)  any  reviews  undertaken  in  furtherance  of  the  policies  of 
this  Act,  including  the  results  of  the  review  required  by  section 
12(d),  and  any  action  taken,  on  the  basis  of  the  review  required  by 
section  12(e),  to  simplify  regulations  issued  under  this  Act; 

(19)  violations  under  section  11  and  enforcement  activities 
under  section  12;  and 

(20)  the  issuance  of  regulations  under  the  authority  of  this  Act, 
including  an  explanation  of  each  case  in  which  regulations  were 
not  issued  in  accordance  with  the  first  sentence  of  section  13(b). 

(b)  Report  on  Certain  Export  Controls.— To  the  extent  that  the 
President  determines  that  the  policies  set  forth  in  section  3  of  this  Act 
require  the  control  of  the  export  of  goods  and  technology  other  than 
those  subject  to  multilateral  controls,  or  require  more  stringent 
controls  than  the  multilateral  controls,  the  President  shall  include  in 
each  annual  report  the  reasons  for  the  need  to  impose,  or  to  continue 
to  impose,  such  controls  and  the  estimated  domestic  economic  impact 
on  the  various  industries  affected  by  such  controls. 

(c)  Report  on  Negotiations  — The  President  shall  include  in  each 
annual  report  a  detailed  report  on  the  progress  of  the  negotiations 
required  by  section  5(i),  until  such  negotiations  are  concluded. 

regulatory  authority 

Sec.  15.  The  President  and  the  Secretary  may  issue  such  regula-  Regulations 
tions  as  are  necessary  to  carry  out  the  provisions  of  this  Act.  Any  2%ijSC  app 
such  regulations  issued  to  carry  out  the  provisions  of  section  5(a),  6(a), 

7(a),  or  8(b)  may  apply  to  the  financing,  transporting,  or  other 
servicing  of  exports  and  the  participation  therein  by  any  person. 

DEFINITIONS 

Sec.  16.  As  used  in  this  Act —  50  use  app. 

(1)  the  term  "person”  includes  the  singular  and  the  plural  and  2415 
any  individual,  partnership,  corporation,  or  other  form  of  associ¬ 
ation,  including  any  government  or  agency  thereof; 

(2)  the  term  “United  States  person”  means  any  United  States 
resident  or  national  (other  than  an  individual  resident  outside 
the  United  States  and  employed  by  other  than  a  United  States 
person),  any  domestic  concern  (including  any  permanent  domes¬ 
tic  establishment  of  any  foreign  concern)  and  any  foreign  subsidi¬ 
ary  or  affiliate  (including  any  permanent  foreign  establishment) 
of  any  domestic  concern  which  is  controlled  in  fact  by  such 
domestic  concern,  as  determined  under  regulations  of  the  Presi¬ 
dent; 

(3)  the  term  “good”  means  any  article,  material,  supply  or 
manufactured  product,  including  inspection  and  test  equipment, 
and  excluding  technical  data; 

(4)  the  term  “technology”  means  the  information  and  know¬ 
how  that  can  be  used  to  design,  produce,  manufacture,  utilize,  or 
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reconstruct  goods,  including  computer  software  and  technical 
data,  but  not  the  goods  themselves;  and 

(5)  the  term  "Secretary"  means  the  Secretary  of  Commerce. 

EFFECT  ON  OTHER  ACTS 

Sec.  17.  (a)  In  General.— Nothing  contained  in  this  Act  shall  be 
construed  to  modify,  repeal,  supersede,  or  otherwise  affect  the  provi¬ 
sions  of  any  other  laws  authorizing  control  over  exports  of  any 
commodity. 

(b)  Coordination  of  Controls  — The  authority  granted  to  the 
President  under  this  Act  shall  be  exercised  in  such  manner  as  to 
achieve  effective  coordination  with  the  authority  exercised  under 
section  38  of  the  Arms  Export  Control  Act  (22  U.S.C.  2778). 

(c)  Civil  Aircraft  Equipment  — Notwithstanding  any  other  provi¬ 
sion  of  law,  any  product  (1)  which  is  standard  equipment,  certified  by 
the  Federal  Aviation  Administration,  in  civil  aircraft  and  is  an 
integral  part  of  such  aircraft,  and  (2)  which  is  to  be  exported  to  a 
country  other  than  a  controlled  country,  shall  be  subject  to  export 
controls  exclusively  under  this  Act.  Any  such  product  shall  not  be 
subject  to  controls  under  section  38(b)(2)  of  the  Arms  Export  Control 
Act.  For  purposes  of  this  subsection,  the  term  “controlled  country” 
means  any  country  described  in  section  620(f)  of  the  Foreign  Assist¬ 
ance  Act  of  1961. 

(d)  Nonproliferation  Controls. — (1)  Nothing  in  section  5  or  6  of 
this  Act  shall  be  construed  to  supersede  the  procedures  published  by 
the  President  pursuant  to  section  309(c)  of  the  Nuclear  Non-Prolifera¬ 
tion  Act  of  1978. 

(2)  With  respect  to  any  export  license  application  which,  under  the 
procedures  published  by  the  President  pursuant  to  section  309(c)  of 
the  Nuclear  Non-Proliferation  Act  of  1978,  is  referred  to  the  Sub¬ 
group  on  Nuclear  Export  Coordination  or  other  interagency  group, 
the  provisions  of  section  10  of  this  Act  shall  apply  with  respect  to  such 
license  application  only  to  the  extent  that  they  are  consistent  with 
such  published  procedures,  except  that  if  the  processing  of  any  such 
application  under  such  procedures  is  not  completed  within  180  days 
after  the  receipt  of  the  application  by  the  Secretary,  the  applicant 
shall  have  the  rights  of  appeal  and  court  action  provided  in  section 
l(Xj)of  this  Act. 

(e)  Termination  of  Other  Authority  —On  October  1,  1979,  the 
Mutual  Defense  Assistance  Control  Act  of  1951  (22  U.S.C. 
1611  -1613d),  is  superseded. 

authorization  of  appropriations 

Sec.  18.  (a)  Requirement  of  Authorizinc,  Legislation.— Notwith¬ 
standing  any  other  provision  of  law,  no  appropriation  shall  be  made 
under  any  law  to  the  Department  of  Commerce  for  expenses  to  carry 
out  the  purposes  of  this  Act  unless  previously  and  specifically 
authorized  by  law. 

(b)  Authorization  — There  are  authorized  to  be  appropriated  to 
the  Department  of  Commerce  to  carry  out  the  purposes  of  this  Act— 

(1)  $8,000,000  for  each  of  the  fiscal  years  1980  and  1981,  of 
which  $1,250,000  shall  be  available  for  each  such  fiscal  year  only 
for  purposes  of  carrying  out  foreign  availability  assessments 
pursuant  to  section  5(f)(5),  and 

(2)  such  additional  amounts,  for  each  such  fiscal  year,  as  may 
be  necessary  for  increases  in  salary,  pay,  retirement,  other 
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employee  benefits  authorized  by  law,  and  other  nondi9cretionary 
costs. 


EFFECTIVE  DATE 

Sec.  19.  (a)  Effective  Date.— This  Act  shall  take  effect  upon  the 
expiration  of  the  Export  Administration  Act  ofl969. 

(b)  Issuance  of  Regulations  — (1)  Regulations  implementing  the 
provisions  of  section  10  of  this  Act  shall  be  issued  and  take  effect  not 
later  than  July  1, 1980. 

(2)  Regulations  implementing  the  provisions  of  section  7(c)  of  this 
Act  shall  be  issued  and  take  effect  not  later  than  January  1,  1980. 

TERMINATION  DATE 

Sec.  20.  The  authority  granted  by  this  Act  terminates  on  Septem¬ 
ber  30, 1983,  or  upon  any  prior  date  which  the  President  by  proclama¬ 
tion  may  designate. 


SAVINGS  PROVISIONS 

Sec.  21.  (a)  In  General.— All  delegations,  rules,  regulations, 
orders,  determinations,  licenses,  or  other  forms  of  administrative 
action  which  have  been  made,  issued,  conducted,  or  allowed  to 
become  effective  under  the  Export  Control  Act  of  1949  or  the  Export 
Administration  Act  of  1969  and  which  are  in  effect  at  the  time  this 
Act  takes  effect  shall  continue  in  effect  according  to  their  terms  until 
modified,  superseded,  set  aside,  or  revoked  under  this  Act. 

(b)  Administrative  Proceedings.— This  Act  shall  not  apply  to  any 
administrative  proceedings  commenced  or  any  application  for  a 
license  made,  under  the  Export  Administration  Act  of  1969,  which  is 
pending  at  the  time  this  Act  takes  effect. 

technical  amendments 

Sec.  22.  (a)  Section  38(e)  of  the  Arms  Export  Control  Act  (22  U.S.C. 
2778(e))  is  amended  by  striking  out  "sections  6(c),  (d),  (e),  and  (f)  and 
7(a)  and  (c)  of  the  Export  Administration  Act  of  1969”  and  inserting  in 
lieu  thereof  "subsections  (c),  (d),  (e),  and  (f)  of  section  1 1  of  the  Export 
Administration  Act  of  1979,  and  by  subsections  (a)  and  (c)  of  section  1 2 
of  such  Act”. 

(bXl)  Section  103(c)  of  the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6212(c))  is  amended- 

(A)  by  striking  out  “1969"  and  inserting  in  lieu  thereof  "1979”; 
and 

(B)  by  striking  out  "(A)”  and  inserting  in  lieu  thereof  "(C)”. 

(2)  Section  254(e)(3)  of  such  Act  (42  U  .S.C.  6274(eX3))  is  amended  by 

striking  out  “section  7  of  the  Export  Administration  Act  of  1969”  and 
inserting  in  lieu  thereof  "section  12  of  the  Export  Administration  Act 
of  1979”. 

(c)  Section  993(cX2XD)  of  the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  993(cX2XD))  is  amended— 

(1)  by  striking  out  “4(b)  of  the  Export  Administration  Act  of 
1969  (50  U.S.C.  App.  2403(b))”  and  inserting  in  lieu  thereof  "7(a) 
of  the  Export  Administration  Act  of  1979”;  and 

(2)  by  striking  out  "(A)”  and  inserting  in  lieu  thereof  “(C)”. 
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INTERNATIONAL  INVESTMENT  SURVEY  ACT  AUTHORIZATIONS 

Sec.  23.  (a)  Section  9  of  the  International  Investment  Survey  Act  of 
1976  (22  UJ9.C.  8108)  is  amended  to  read  as  follows: 

“authorizations 

“Sec.  9.  To  carry  out  this  Act,  there  are  authorized  to  be  appropri¬ 
ated  $4,400,000  for  the  fiscal  year  ending  September  30,  1980,  and 
$4, 500,000  for  the  fiscal  year  ending  September  30, 1981.”. 

(b)  The  amendment  made  by  subsection  (a)  shall  take  effect  on 
October  1,1979. 


MISCELLANEOUS 

Sec.  24.  Section  402  of  the  Agricultural  Trade  Development  and 
Assistance  Act  of  1954  is  amended  by  inserting  “or  beer”  in  the 
second  sentence  immediately  after  “wine”. 

Approved  September  29,  1979. 


LEGISLATIVE  HISTORY: 
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CONGRESSIONAL  RECORD,  Vol.  126  (1979): 
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view,  v.  27,  Spring  1976:  717-748.  Article  analyzes  issues 

in  Soviet-American  trade.  It  focuses  in  particular  on  pre- 
1972  controls  and  the  1972  trade  agreement. 

Pinder,  John. 

"The  Community  and  Comecon:  What  Could  Negotiation  Achieve?" 
World  Today,  v.  33,  May  1977:  176-185.  "It  is  the  East  Eur¬ 

opeans,  not  the  Soviet  Union  or  the  Community,  who  have  an 
immediate  economic  need  for  bilateral  trade  negotiations. 
But  for  all  partners  the  long-term  development  of  East-West 
relations  will  be  inhibited  without  negotiations  based  on  new 
concepts  of  reciprocity." 


B-5 


Pregelj,  Vladimir  N. 

"Administration  of  Export  Controls,"  Prepared  for  the  House 
Committee  on  International  Relations,  Washington,  U.S.  Gov¬ 
ernment  Printing  Office,  1976,  83  p.  At  head  of  title:  94th 
Cong.,  2nd  Sess.  Committee  print. 

Rosenblatt,  Samuel  M. 

"East-West  Trade  in  Technology:  A  Purpose  in  Search  of  a 
Policy,"  Washington  Economic  Studies  Institute,  cl980,  64  p. 
(International  Economic  Studies  Institute,  Contemporary  Is¬ 
sues,  no.  4).  Discusses  costs  and  benefits  and  the  policy 
dilemma  facing  the  U.S.  in  foreign  trade  in  technology  with 
the  Communist  countries.  Provides  a  legislative  history  of 
U.S.  export  control  system  and  examines  the  unilateral  U.S. 
export  control  administration  system  and  the  multilateral  ex¬ 
port  control  administration  system  by  CoCom.  Also  gives  an 
assessment  of  the  export  control  system. 

Rowen,  Henry  S. 

"Trade  in  Arms:  Restraint  vs.  Laissez  Faire, "  Stanford  Jour¬ 
nal  of  International  Studies,  v.  14,  Spring  1979:  89-103. 
"Predictably,  a  policy  of  limiting  arms  transfers  incurs 
costs  in  international  relationships.  Suppliers  and  receiv¬ 
ers  of  arms  often  have  overlapping  political  interests,  ar¬ 
gues  the  author. 

Schneiderman,  Ron. 

"High  Technology  Flows  Illegally  from  U.S.  to  Soviet  Bloc," 
Electronics,  v.  49,  January  8,  1976:  58-70,  72-74.  "Restric¬ 
ted  test  instruments,  components,  other  sensitive  items  leave 
the  country  in  displomatic  pouches  or  are  simply  diverted 
after  being  sold  to  legitimate  customers;  officials  are  sty¬ 
mied.  " 

Scott,  Alexander. 

"Economic  Warfare:  How  to  Play  Hardball  with  the  Russians," 
Armed  Forces  Journal  International,  v.  117,  Mar  1980:  67-69. 
Suggests  principles  and  a  range  of  options. 

Segal,  Gerald. 

"Detente  in  Demise:  The  Shadow  Over  East-West  Trade,"  Multi¬ 
national  Business,  no.  1,  1977:  1-13.  "The  limited  practi¬ 
cal  meaning  of  detente,  as  actually  experienced  (both  the 
limited  nature  of  the  political  gains  and  the  problematical 
and  in  some  cases  probably  unprofitable  expansion  of  trade) 
lies  behind  the  reassessment  now  being  conducted  by  both 
sides.  More  modest  goals  may  well  emerge,  based  upon  the 
more  realistic  assessment  of  the  political  costs,  and  bene¬ 
fits." 


Senior  Conference  on  Integrating  National  Security  and  Trade 
Policy:  The  United  States  and  the  Soviet  Union,  final  report 

15-17  June  1978,  West  Point,  NY,  1978,  212  p.  Partial 

contents--"Def ense.  Dualism,  and  Technology  in  the  Soviet 
Union,  11  by  L.  Badgett;  "Military  or  Economic  Superpower:  A 
Soviet  Choice,"  by  J.  Hardt;  "Soviet  Energy  Problems  and  Pro¬ 
spects:  Implications  for  U.S.  and  Soviet  National  Security 

Policies,"  by  T.  Cobb;  "The  Transfer  of  Software  Technology 
to  the  Soviet  Union,"  by  S.  Goodman;  "American  Technology  and 
National  Security,"  by  C.  Phipps;  "A  Historical  Perspective 
on  Export  Controls,"  by  R.  Klitgaard;  "Integrating  National 
Security  and  Trade  Policy:  The  United  States  and  the  Soviet 
Union,  The  Multilateral  Aspect,"  by  A.  Downey. 

Shultz,  George  P. 

"Give  Us  The  Rules,  and  We  Will  Finish  the  Job,"  Across  the 
Board,  v.  16,  May  1979:  78-83.  Criticizes  the  vagaries  of 

U.S.  export  control  policies;  gives  some  cases  in  point. 

Spielmann,  Solveig. 

"East-West  Business  Relations:  United  States  Government  pol¬ 
icies  and  Programs,"  Washington,  International  Business-Gov¬ 
ernment  Counsellors  1976,  28  p.  (Washington  International 

Business  Report,  Special  Report  76-2).  Analyzes  the  current 
status  of  U.S.  government  policy  in  such  key  areas  as  tech¬ 
nology  transfer,  export  finance,  export  controls,  and  market 
disruption. 

Stankovsky,  Jan. 

"East-West  Trade--Dimensions ,  Problems,  Prospects,"  Soviet 
and  Eastern  European  Foreign  Trade,  v.  13,  Spring  1977:  3-25. 
Provides  a  statistical  background  and  analyzes  "those  factors 
that  determine  the  structure  and  dynamics  of  East-West  trade 
and  that  may  be  expected  to  play  a  decisive  role  in  the  fu¬ 
ture. 

Symposium  on  the  Regulation  of  Multinational  Enterprises,  In¬ 
ternational  Lawyer,  v.  11,  January  1977:  5-100.  Partial 

contents — "International  Regulation  of  Restrictive  Business 
Practices  Engaged  in  by  Transnational  Enterprises:  A  Progno¬ 
sis,"  by  M.  Joelson  and  J.  Griffin;  "Export  Control  Laws  and 
Multinational  Enterprises,"  by  A.  Skol  and  C.  Peterson;  "Dis¬ 
pute  Settlement  Machinery  in  Relations  Between  States  and 
Multinational  Enterprises--With  Particular  Reference  to  the 
International  Centre  for  Settlement  of  Investment  Disputes, " 
by  C.  Amerasinghe;  "Current  Proposals  for  Marshalling  Data  On 
and  Disclosure  by  Multinationals,"  by  C.  Lichtenstein. 

"Toward  a  More  Effective  Export  Policy,"  Morgan  Guaranty  Sur¬ 
vey,  January  1980,  8-11.  "Discussion  of  a  more  effective 

national  export  policy  if  not  as  yet  productive  of  dramatic 


initiatives,  has  been  constructive.  Washington  seems  to  be 
awakening  to  the  conflicts  between  some  of  the  government's 
nontrade  objectives  and  the  new  goal  of  expanded  exports. 
Those  conflicts  obviously  are  not  easy  to  resolve,  and  non¬ 
commercial  considerations  will  continue  to  play  a  role  in 
trade  policy." 

United  Nations,  Economic  Commission  for  Europe. 

Recent  changes  in  Europe's  trade  and  the  development  of  East- 
West  trade  and  payments,  1965-1974,  Economic  Bulletin  for 
Europe,  v.  28,  1976:  whole  issue. 

U.S.  International  Trade,  Government  Executive,  v.  10,  Sept. 
1978:  12,  14-15,  18,  20-21,  23,  25-26,  28,  30,  32-33.  Con¬ 

sists  of  three  articles  on  the  Federal  Government's  "negative 
actions"  and  inadequate  support  for  exports.  The  articles 
focus  on  a  number  of  export  disincentives,  such  as  export 
controls  and  licenses,  corrupt  payments  prohibitions,  and 
withholding  exports  for  human  rights  violations. 

VonMehren,  Robert  B.  and  Martin  E.  Gold. 

"Multinational  Corporations:  Conflicts  and  Controls,"  Stan¬ 

ford  Journal  of  International  Studies,  v.  11,  Spring  1976: 
1-41.  Article  considers  some  of  the  tensions  and  conflicts 
which  the  existence  and  operations  of  multinational  corpora¬ 
tions  create,  describes  the  present  pattern  of  controls  and 
regulations  in  the  areas  of  export  and  import  control,  sec¬ 
urities  regulation,  antitrust  law  and  taxation,  and  makes 
suggestions  for  regulating  and  controlling  multinationals  in 
the  international  arena,  focusing  on  U.S.  examples. 

Wilczynski,  Jozef. 

"Licenses  in  the  West-East-West  Transfer  of  Technology," 
Journal  of  World  Trade  Law,  v.  11,  Mar-Apr  1977:  121-136. 

Analyzes  licensing  policy  adopted  in  trade  from  the  West  to 
the  East  and  describes  the  extent  to  which  western  firms  are 
accepting  licenses  from  the  USSR  and  Eastern  Europe. 

Winter,  Audrey  S.,  Richard  Carlson. 

"Export  Licensing:  Uncoordinated  Trade  Repression,"  Georgia 
Journal  of  International  and  Comparative  Law,  v.  9,  Summer 
1979:  333-356.  Comment  examines  export  licensing  under  the 

Export  Administration  Act.  Recommends  a  more  flexible  ap¬ 
proach  which  would  "consider  whether  the  cost  of  trade  re¬ 
strictions  is  worth  the  expected  gain  in  security. 
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U.S.  Congress,  Office  of  Technology  Assessment. 

Technology  and  East-West  Trade,  Washington,  for  sale  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
1979,  303  p. 

U.S.  Central  Intelligence  Agency. 

Reconciliation  of  Soviet  and  Western  Foreign  Trade  Statistics 
Washington,  1977,  33  p.,  ER  77-10132.  Discrepancies  between 
Soviet  and  Western  trade  statistics  lead  to  balance  of  trade 
figures  that  differ  substantially.  Western  data  put  the  cumu¬ 
lative  Soviet  deficit  with  the  nine  Western  countries  covered 
in  this  study  at  U.S.  $2  billion  1960-75.  Soviet  statistics, 
on  the  other  hand,  show  the  Soviet  in  the  red  by  nearly  $8 
billion.  A  detailed  examination  of  the  trade  statistics  and 
reporting  practices  shows  that  reasons  for  these  differences 
can  be  found  and  that  the  Soviet  statistics  are  a  reliable 
guide  to  the  USSR's  hard-currency  position. 

U.S.  Congress,  House  Committee  on  International  Relations,  Sub¬ 
committee  on  International  Economic  Policy  and  Trade.  Com¬ 
puter  Exports  to  the  Soviet  Union,  Hearing,  95th  Congress, 
1st  Session,  June  27,  1977,  Washington,  U.S.  Govt.  Printing 

Office,  1978,  70  p. 

U.S.  Congress,  House  Committee  on  International  Relations,  Sub¬ 
committee  on  International  Economic  Policy  and  Trade.  De¬ 
partment  of  Defense  Policy  Statement  on  Export  Control  of 
United  States  Technology,  Hearing,  95th  Congress,  1st  Sess. , 
October  27,  1977,  Washington,  U.S.  Govt.  Printing  Office, 

1977,  19  p. 

U.S.  Congress,  House  Committee  on  International  Relations,  Sub¬ 
committee  on  International  Trade  and  Commerce,  Export  Licens¬ 
ing  of  Advanced  Technology:  A  Review,  Hearings,  94th  Cong. , 
2d  Sess.,  Washington,  U.S.  Govt.  Print.  Office,  1976,  277  p. 

U.S.  Congress,  House  Committee  on  Foreign  Affairs,  Subcommittee 
on  International  Economic  Policy  and  Trade,  Extension  and  Re¬ 
vision  of  the  Export  Administration  Act  of  1969,  Hearings  and 
markup,  96th  Cong.,  1st  Sess.,  Washington,  U.S.  Govt.  Print. 
Office,  1979,  1160  p. 

U.S.  Congress,  House  Committee  on  International  Relations,  Ex¬ 
tension  of  the  Export  Administration  Act  of  1969,  Markup  ses¬ 
sions,  94th  Congress,  2d  Sess.,  on  H.R.  7665,  Part  2,  August 
26,  31,  and  Sept.  1,  1976,  Washington,  U.S.  Govt.  Printing  Of¬ 
fice,  1976,  92  p. 
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U.S.  Congress,  House  Committee  on  Foreign  Affairs,  Subcommittee 
on  International  Economic  Policy  and  Trade,  Technology  Exports 
Department  of  Defense  Organization  and  Performance,  Hearing, 
96th  Congress,  1st  Sess.,  October  30,  1979,  Washington,  U.S. 
Govt.  Printing  Office,  1980,  34  p. 

U.S.  Congress,  House  Committee  on  Science  and  Technology,  Sub¬ 
committee  on  Domestic  and  International  Scientific  Planning, 
Analysis  and  Cooperation,  Key  Issues  in  U.S. -USSR  Scientific 
Exchanges  and  Technology  Transfers,  Hearings,  95th  Congress, 
2d  Sess.,  October  4-5,  1978,  Washington,  U.S.  Govt.  Printing 

Office,  1979,  532  p. 

U.S.  Congress,  Hcuse  Committee  on  Science  and  Technology,  Sub¬ 
committee  on  Science,  Research  and  Technology,  Key  Issues  in 
U.S. -USSR  Scientific  Exchanges  and  Technology  Transfer,  re¬ 
port,  Washingotn,  U.S.  Govt.  Printing  Office,  1979,  46  p. 

U.S.  Congress,  Joint  Committee  on  Atomic  Energy,  S.  1439:  Ex¬ 
port  Reorganization  Act  of  1976,  Hearings,  96th  Congress,  2d 
Sess.,  June  22,  1976,  Washington,  U.S.  Govt.  Printing  Office, 
1976,  468  p. 

U.S.  Congress,  Joint  Economic  Committee,  Subcommittee  on  Inter¬ 
national  Economics,  Export  Policy:  Role  of  Trade  Reoganiza- 
tion,  Hearing,  96th  Congress,  1st  Session,  August  2,  1979, 

Washington,  U.S.  Govt.  Printing  Office,  1980,  71  p. 

U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Subcommittee  on  International  Finance,  Extension  of 
the  Export  Administration  Act,  Hearings,  94th  Congress,  2d 
Sess.,  on  S.  3084,  March  22  and  23,  1976,  Washington,  U.S. 

Govt.  Printing  Office,  1976,  393  p. 

U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Subcommittee  on  International  Finance,  Trade  and 
Technology,  Hearing,  96th  Congress,  1st  Sess.,  November  28, 
1979,  Washington,  U.S.  Govt.  Printing  Office,  1980,  518  p.. 

Part  I I--East-West  Trade  and  Technology  Transfer. 

U.S.  Congress,  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  Subcommittee  on  International  Finance,  Trade  and 
Technology,  Hearing,  96th  Congress,  2d  Sess.,  15  Jan.  1980, 
Washington,  U.S.  Govt.  Printing  Office,  .1980,  182  p. ,  Part 

III--Trade  and  Technology  in  the  Electronics  Industry. 

U.S.  Congress,  Senate  Committee  on  Governmental  Affairs,  Per¬ 
manent  Subcommittee  on  Investigations,  Transfer  of  Technology 
and  the  Dresser  Industries  Export  Licensing  Actions,  Hearing, 
95th  Congress,  2d  Sess.,  3  Oct.  1978,  Washington,  U.S.  Govt. 
Printing  Office,  1979,  212  p. 
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U.S.  Congress,  Senate  Committee  on  Governmental  Affairs,  Per¬ 

manent  Subcommittee  on  Investigations,  Transfer  of  Technol¬ 
ogy  to  the  Soviet  Bloc,  Hearing,  96th  Congress,  2d  Sess. , 
20  Feb.  1980,  Washington,  U.S.  Govt.  Printing  Office,  1980, 
156  p. 

U.S.  Congress,  Senate  Committee  on  Governmental  Affairs,  Per¬ 

manent  Subcommittee  on  Investigations,  Transfer  of  Technology 
to  the  Soviet  Union  and  Eastern  Europe,  Hearing ,  95th  Cong 7, 
1st  Sess.,  May  25,  1977,  Part  2,  Washington,  U.S.  Govt.  Prin¬ 

ting  Office,  1977,  35  p. 

U.S.  Congress,  Senate  Committee  on  Governmental  Affairs,  Per¬ 

manent  Subcommittee  on  Investigations,  Transfer  of  Technology 
to  the  Soviet  Union  and  Eastern  Europe,  Selected  papers  pur¬ 

suant  to  S.  Res.  161,  95th  Congress,  Washington,  U.S.  Govt. 
Printing  Office,  1977,  17  p.,  at  head  of  title:  95  Cong., 

1st  Sess.  Committee  print. 

U.S.  Congress,  Senate  Committee  on  Government  Operations,  Export 
Reorganization  Act  of  1976,  Report  to  accompany  S.  1439,  Wash¬ 
ington,  U.S.  Govt.  Printing  Office,  1976,  38  p.  (94th  Cong., 

2d  Sess.,  Senate,  Report  No.  94-875). 

U.S.  Congress,  Senate  Committee  on  Government  Operations,  Export 
Reorganization  Act  of  1976,  Hearings,  94th  Congress,  2d  Sess., 
on  S  1439,  Washington,  U.S.  Govt.  Print.  Office,  1976,  2048  p. 

"To  reorganize  certain  export  functions  of  the  Federal  Govern¬ 
ment  to  promote  more  efficient  and  effective  administration  of 
such  functions."  Hearings  held  Jan.  19  -  Mar.  9,  1976. 

U.S.  General  Accounting  Office,  Assessment  of  U.S.  and  Interna¬ 
tional  Controls  Over  the  Peaceful  Uses  of  Nuclear  Energy,  Re¬ 
port  to  the  Congress  by  the  Comptroller  General  of  the  United 
SAtates,  Washington,  1976,  131  p.  "The  growing  international 

market  for  nuclear  materials,  equipment,  and  technology  for 
peaceful  purposes  has  increased  the  potential  for  nuclear  wea¬ 
pons  proliferation.  This  report  evaluates  the  adequacy  and 
effectiveness  of  United  States  and  international  controls  over 
peaceful  nuclear  programs  designed  to  deter  the  proliferation 
of  all  nuclear  explosive  devices."  ID  76-60,  14  Sep  1976. 

U.S.  General  Accounting  Office,  U.S,  Munitions  Export  Controls 
Need  Improvement,  report  to  the  Congress  by  the  Comptroller 
General  of  the  United  States,  Washington,  1979,  112  p.  ID- 

78-62,  25  Apr  1979.  "This  report  recommends  ways  to  improve 
munitions  export  controls  and  provide  assurance  that  such  ex¬ 
ports  conform  to  law  and  authorized  munitions  export  licenses." 

U.S.  Library  of  Congress,  Congressional  Research  Service,  United 
States  Agreements  for  Cooperation  in  Atomic  Energy:  An  Analysis 
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Prepared  for  the  Committee  on  Government  Operations,  United 
States  Senate,  Washington,  U.S.  Government  Printing  Office, 
1976,  83,  60,  22,  16  p.  At  head  of  title:  94  Cong.,  2d  Sess. 


